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bit | “Equity does not adjust the differences 
' between rogues,” is the trenchent, stinging 
for), Phrase which Mr. Justice Houghton, writ- 
sec. | ing for a unanimous court in the Appellate 
tire) Division, First Department, employs in the 
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ere | PC + ss 
J © case of * The Fays.” It was decided, in ef- 
rdi-@ f ‘ 
s asig tect, that such persons, who are in reality 


sus: 


pro- 
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) fertune tellers, mystifying and deceiving the 
| public, not for the publie’s good but merely 


to gather in money from the thoughtless, the 
curious and the ignorant, are not entitled to 
legal protection. Furthermore, in equity 
proceedings the complainant is first to be 
judged and not until he has been found free 
from taint does equity proceed to determine 
whether or not he has been wronged. 

“The Fays,’” who are well remembered 





hout | 
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neld, | 
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| for 

she 
d as 


the 
e or 
hem 
), 10 
the 


in Albany as having given several series of 
performances of a more or less mystifying 
nature in Odd Fellows Hall, 
strain two of their former ; 
having learned how plaintiffs’ 
were given, themselves gave performances 
explaining “ The Fays’” tric’ s and expos- 
ing their alleged occult powcrs, from em- 
ploying the term “ The Fays.” 

The court readily found that the plain- 
tiffs were engaged in deceiving the public 
and that the most entertaining portion of 
their performances was in effect fortune- 


sought to re- 
ssistants who, 
performances 





ielling; that the property right which they 
claimed to have in the term “ The Fays ” is 
similar to the right to the use of a trade- 
mark, and the further principle was laid 
down that equity will not interfere to protect 
a party in the use of a trade-mark where the 
name or phrase claimed as such is intended 
and caleulated to deceive the public. 

Moreover, by the Criminal Code (see. 
$99) persons who pretend to tell fortunes 
are defined to be disorderly persons; and 
there will be general acquiescence in the 
declaration of the court that “the pretense 
of occult powers and the ability to answer 
confidential questions from spiritual aid is 
as bad as fortune telling and a species of it 
and a fraud on the public.” 

The wholesome effect of such a decision 
in discouraging 4th class of performances 
of the nature described is beyond question. 
The public, perlgips, likes to be humbugged, 
but the courts do not propose to lend their 
aid to that end, either in law or in equity. 


Reference has been mada on more than 
ene occasion to the “ injunction record” of 
Secretary of War William H. Taft, the 
leading candidate for the Republican nom- 
ination for the Presidency of the United 
States, and it has been attempted by those 
opposed to him to show that he is antag- 
onistic to the interests of the “labor ele 
ment.” Samuel Gompers, the president of 
the American Federation of Labor, is per- 
haps the leading critic. All fair-minded 
persons ought to be interested in knowing 
exactly what the Secretary’s record is. It 
appears that the particular decisions ob- 
jected to by Mr. Gompers are three in num- 
ber. The first was rendered by Judge Taft 
on appeal while a member of the Supreme 
Court of Cincinnati. The case involved the 
question of a “secondary boycott,” and its 
legality. No injunction was sought in the 
ease. - The plaintiff, a manufacturer, sued a 
bricklayers’ union for damages on account 
of the latter’s boyeott against him. A jury 
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in the lower court had awarded the plain- 
tiff substantial damages, and Judge ‘att 
affirmed the verdict. He rendered an elab- 
orate opinion in which he took the position 
that while workmen had the right to strike 
in common, and the right to impose regula- 
tions as a union on individual members and 
fine them for violation of such regulations, 
they had no legal right to combine to cocrce 
an employer by boycotting him as weil as 
those who dealt with him. They had no 
right. “ to use such indirect means as obscure 
their intent and make their combination 
one merely malicious, to oppress and injure 
individuals.” The Supreme Court of Ohio 
subsequently affirmed this decision. The 
second case was the famous one of the 
Toledo and Ann Arbor Road v. The Brother- 
hood of Locomotive Engincers. The ques- 
tion in that case was whether the cngineers 
had the right while still in the employ of 
the road, to refuse to handle the feight of 
connecting roads having unsettled strikes on 
their hands. The complainant road applied 
for an injunction and Judge Taft, then on 
the Federal bench, granted it. He re- 
strained the engineers, not from striking, 
but from refusing while still holding their 
positions, to perform duties enjoincd by law 
upon the common carrier employing them. 
He held that a boycott against any conncet- 
ing road would be a conspiracy agains! the 
United States. The third case was a con- 
tempt case, in which a union official named 
Phelan was adjudged guilty of contempt aud 
sentenced to jail, by Judge Taft. Phelan. 
in violation of an injunction, had incited a 
strike of certain: railroad men in order to 
compel the road to abandon the use of Pull- 
man cars, the Pullman company being at 
that time engaged in a conflict with its cm- 
ployees. Judge Taft held that Phelan had 
incited a boycott, not a strike, and had 
sought to injure maliciously a par'y that 
was not concerned in the original difficulty. 
Both of these decisions were subsequently 
sustained by the Supreme Court of the 
United States. The principles laid down in 





the Toledo case were later applied by Judge 
‘Taft to a steel company that was charged 
with restraining commerce, and that appli- 
cation was likewise upheld by the Supreme 
Court. It is difficult for any fair-minded 
person to see in this record anything unfair 
tc labor or in any way marked by prejudice 
or “class feeling; but it is to be expected 
that Secretary Taft’s “ injunction record ” 
will be fully exploited during the coming 
caiupaign, nevertheless. In that event a 
knowledge of just what that record is will do 
much to disarm the unfair critics. 


The fact that the right of appeal is in the 
nature of a privilege or favor and not a con- 
stitutional right, is again emphasized in a 
case recently decided by the Supreme Court 
of Oklahoma. The case referred to is that 
of Butis v. Anderson (91 Pacific Rep. 906, 
Sept., 1907). The action was one for the 
enforcement of a mechanie’s lien and the F 
trial was held on March 11, 1904, resulting § 
ii. a Judgment for the plaintiff. The clerk, 
however, failed to record the judgment in 
the ease until] a year later. The defendants 
filed their motion for a new trial which was 
overruled and time givin to make and serve 
a case on appeal, on March 14, 1904. On 
March 13, 1905, defendants made another 
motion for a new trial, in which it was al- 
leged as grounds therefor that after the trial 
of the cause and before defendants had been 
able to procure a transcript of the evidence 


-submitted on the trial the court stenographer 


died, and no one had been found who was 
able to read his notes. The trial court 


granted a new trial upon the ground spcci- 
fied, which action was reversed by ‘he court 


on appeal. The appellate court finds that in 
view of the fact that the application for a 
new trial did not fall within any of the 
grounds upon which according to the Okla- 
homa Code of Procedure such new trial 
might be granted, the award of the new 
trial was erroneous. The appellate court 
also pointed out that the record might have 
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been preserved by other means than an of- 
ficial stenographer’s notes, saying that it is 
only within the pas: quarter of a century 
that shorthand reporters have been known 
to the courts, and that it would be manifest 
injustice to the plaintiff to have ‘he judg- 
ment vacated and a new trial ordered not 
for any error in the proceedings or mistake 
of the parties or the court officers, but be- 
eause, long after the judgmen’ was rendered, 
a condition arose by which the dissatisticd 
party was unable to perfect an appeal! from 
a judgment which the court must prcsume 
was right and just. 





:@ $3 
Supreme Court of the United States. 


No. 293—OctToBerR TERM, 1907. 


WirttaAM Apair, Plaintiff in Error, v. 
STATES. 


THE UNITED 


[January 27th, 1908.] 


In error to the District Court of the United States 
for the Eastern District of Kentucky. 

Mr. Justice HARLAN delivered the opinion of the 
court: 

This case involves the constitutionality of certain 
provisions of the act of Congress of June Ist, 1898, 
30 Stat. 424, ec. 370, concerning carriers engaged in 
interstate commerce and their employees. 

By the first section of the act it is provided: “That 
the provisions of this act shall apply to any common 
carrier or carriers and their officers, agents, and em- 
ployees, except masters of vessels and seamen, as 
defined in section 4612, Revised Statutes of the 
United States, engaged in the transportation of pas- 
sengers or property wholly by railroad, or partly by 
tailroad and partly by water, for a continuous car- 
riage or shipment, from one state or territory of the 
United States, or the District of Columbia, to any 
other state or territory of the United States, or the 
District of Columbia, or from any place in the United 
States to an adjacent foreign count? y, 
place in the United States through a />reign country 
to any other place in the United Stites. The term 
railroad ’ as used in this act shall include all bridges 
nd ferries used or operated in connection with any 
railroad, and also all the road in use by any corpora- 
tion operating a railroad, whether owned or operated 
inder a contract, agreement or lease; and the term 
transportation’ shall include all instrumentalities 
of shipment or carriage. 


or from any 


The term ‘employees’ as 





used in this act shall include all persons actually 
engaged in any capacity in train operation or train 
service of any description, and notwithstanding that 
the cars upon or in which they are employed may be 
held and operated by the carrier under lease or other 
contract: Provided, however, That this act shall 
not be held to apply to employees of street railroads 
and shall apply only to employees engaged in railroad 
train service. In every such case the carrier shall be 
responsible for the acts and defaults of such em- 
ployees in the same manner and to the same extent 
as if said cars were owned by it and said employees 
directly employed by it, and any provisions to the 
contrary of any such lease or other contract shall be 
binding only as between the parties thereto and shall 
not affect the obligations of said carrier either to the 
public or to the private parties concerned. 

The 2d, 3d, 4th, 5th, 6th, 7th, 8th and 9th sections 
relate to the settlement, by means of arbitration, of 
controversies concerning wages, hours of labor, or 
conditions of employment arising between a carrier 
subject to the provisions of the act and its employees, 
which seriously interrupt or threaten to interrupt 
the business of the carrier. Those sections prescribe 
the mode in which controversies may be brought 
under the cognizance of arbitrators, in what way the 
arbitrators may be designated, and the effect of their 
decisions. The first subdivision of section 3 contains 
a proviso, “that no employee shall be compelled to 
render personal service without his consent.” 

The llth section relates to the compensation and 
expenses of the arbitrators. 

By the 12th section the act of Congress of October 
Ist, 1888, creating boards of arbitrators or commis- 
sioners for settling controversies and differences be- 
tween railroad corporations and other common car- 
riers engaged in interstate or territorial transporta- 
tion of persons or property and their employees, was 
repealed. 

The 10th section, upon which the present prosecu- 
tion is based, is in these words: 

“That any employer subject to the provisions of 
this act and any officer, agent, or receiver of such 
employer, who shall require any employee, or any 
person seeking employment, as a condition of such 
employment, to enter into an agreement, either writ- 
ten or verbal, not to become or remain a member of 
any labor corporation, association, or organization; 
or shall threaten any employee with loss of employ- 
ment, or shall unjustly discriminate against any em- 
ployee because of his membership in such a labor 
corporation, association, or organization; or who 
shall require any employee or any person seeking 
employment, as a condition of such employment, to 
enter into a contract whereby such employee or ap- 
plicant for employment shall agree to contribute to 
any fund for charitable, social, or beneficial purposes; 
to release such employer from legal liability for any 
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personal injury by reason of any benefit received 
from such fund beyond the proportion of the benefit 
arising from tlie employer’s contribution to such 
fund; or who shall, after having discharged an em- 
ployee, attempt to conspire to prevent such employee 
from obtaining employment, or who shall, after the 
quitting of an employee, attempt or conspire to pre- 
vent such employee from obtaining employment, is 
hereby declared to be guilty of a misdemeanor, and, 
upon conviction thereof in any court of the United 
States of compefent jurisdiction in the district in 
which such offense was committed, shall be punished 
for each offense by a fine of not less than one hundred 
dollars and not more than one thousand dollars.” 

It may be observed in passing that while that sec- 
tion makes it a crime against the United States to 
unjustly discriminate against an employee of an inter- 
state carrier because of his being a member of a labor 
organization, it does not make it a crime to unjustly 
discriminate against an employee of the carrier be- 
cause of his not being a member of such an organiza- 
tion. 

The present indictment was in the District Court 
of the United States for the Eastern District of Ken- 
tucky against the defendant Adair. 

The first count alleged “that at and before the 
time hereinafter named the Louisville and Nashville 
Railroad Company is and was a railroad corporation, 
duly organized and existing by law and a common 
carrier engaged in the transportation of passengers 
and property wholly by steam railroad for a continu- 
ous carriage and shipment from one state of the 
United States to another state of the United States 
of America, that is to say, from the State of Ken- 
tucky into the States of Ohio, Indiana and Tennessee, 
and from the State of Ohio into the State of Ken- 
tucky, and was at all times aforesaid and at the time 
of the commission of the offense hereinafter named, 
a common carrier of interstate commerce, and an em- 
ployer, subject to the provisions of a certain act of 
Congress of the United States of America, entitled, 
‘An act concerning carriers engaged in interstate 
commerce and their employees,’ approved June Ist, 
1898, and said corporation was not at any time a 
street railroad corporation. That before and at the 
time of the commission of the offense hereinafter 
named one William Adair was an agent and employee 
of said common carrier and employer, and was at all 
said times master mechanic of said common carrier 
and employer in the district aforesaid, and before 
and at the time hereinafter stated one O. B. Coppage 
was an employee of said common carrier and em- 
ployer in the district aforesaid, and as such employee 
was at all times hereinafter named actually engaged 
in the capacity of locomotive fireman in train opera- 
tion and train service for said common carrier and 
employer in the transportation of passengers and 
property aforesaid, and was an employee of said com- 





mon carrier and employer actually engaged in said 
railroad transportation and train service aforesaid, 
to whom the provisions of said act applied, and at 
the time of the commission of the offense hereinafter 
named said O. B. Coppage was a member of a certain 
labor organization, known as the Order of Locomotive 
Firemen, as he the said William Adair then and there 
well knew, a more particular description of said or- 
ganization and the members thereof is to the grand 
jurors unknown.” 


“The specific charge in that count was “ that said 
William Adair, agent and employee of said common 
carrier and employer as aforesaid, in the district 
aforesaid, on and before the 15th day of October, 
1906, did unlawfully and 


by then and there discharging said O. B. Coppage 
from such employment of said common carrier and 
employer, because of his membership in said labor 
organization, and thereby did unjustly discriminate 
against an employee of a common carrier and em- 


ployer engaged in interstate commerce because of his / 


membership in a labor organization, contrary to the 
forms of the statute in such cases made and provided, 
and against the peace and dignity of the United 
States.” 

The second count repeated the general allegations 
of the first count as to the character of the business 


of the Louisville and Nashville Railroad Company | 


and the relations between that corporation and Adair 
and Coppage. It charged “that said William Adair, 
in the district aforesaid and within the jurisdiction 
of this court, agent and employee of said common 
carrier and employer aforesaid, on and before the 


15th day of October, 1906, did unlawfully threaten) 


said O. B. Coppage, employee as aforesaid, with loss 
of employment, because of his membership in sail 


labor organization, contrary to the forms of the stat: 


ute in such cases made and provided, and against the 
peace and dignity of the United States.” 


The accused Adair demurred to the indictment as 
insufficient in law, but the demurrer was overruled. 
After reviewing the authorities, in an elaborate opin: 
ion, the court held the 10th section of the act of Con: 
gress to be constitutional. 152 Fed. Rep. 737. The 
defendant pleaded not guilty, and after trial a verdict 
was returned of guilty on the first count and a judg 
ment rendered that he pay to the United States a fine 
of $100. We shall, therefore, say nothing as to the 
second count of the indictment. 


It thus appears that the criminal offense charge( 
in the count of the indictment upon which the de 
fendant was convicted was, in substance and effect, 
that being an agent of a railroad company engaged in 
interstate commerce and subject to the provisions oi 
the above act of June Ist, 1898, he discharged ont 
Coppage from its service because of his membershi) 





unjustly discriminate } 
against said O. B. Coppage, employee as aforesaid, } 
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in a labor organization—no other ground for such 
discharge being alleged. 

May Congress make it a criminal offense against 
the United States—as by the 10th section of the act 
of 1898 it does—for an agent or officer of an inter- 
state carrier, having full authority in the premises 
from the carrier, to discharge an employee from 
service simply because of his membership in a labor 
organization? 

This question is admittedly one of importance, and 
has been examined with care and deliberation. And 
the court has reached a conclusion which, in its judg- 
ment, is consistent with both the words and spirit 
of the Constitution and is sustained as well by sound 
reason. 

The first inquiry is whether the part of the 10th 
section of the act of 1898 upon which the first count 
of the indictment was based is repugnant to the Fifth 
Amendment of the Constitution declaring that no 
person shall be deprived of liberty or property with- 
out due process of law. In our opinion that section, 
in the particular mentioned, is an invasion of the 
personal liberty, as well as of the right of property, 
guaranteed by that amendment. Such liberty and 
right embraces the right to make contracts for the 
purchase of the labor of others and equally the right 


each right, however, being subject to the fundamental 
condition that no contract, whatever its subject-mat- 
ter, can be sustained which the law, upon reasonable 
grounds, forbids as inconsistent with the public in- 
terests or as hurtful to the public order or as detri- 
mental to the common good. This court has said that 
“in every well-ordered society, charged with the duty 
of conserving the safety of its members, the rights of 
the individual in respect of his liberty may, at times, 
under the pressure of great dangers, be subjected to 
such restraint, to be enforced by reasonable regula- 
tions, as the safety of the general public may de- 
mand.” Jacobson v. Massachusetts, 197 U. S. 11, 29, 
and authorities there cited. Without stopping to 
consider what would have been the rights of the rail- 
road company under the Fifth Amendment, had it 
been indicted under the act of Congress, it is suffi- 
cient in this case to say that as agent of the railroad 
company and as such responsible for the conduct of 
the business of one of its departments, it was the de- 
fendant Adair’s right—and that right inhered in his 
personal liberty, and was also a right of property— 
to serve his employer as best he could, so long as he 
did nothing that was reasonably forbidden by law as 
injurious to the public interests. It was the right 
of the defendant to prescribe the terms upon which 
the services of Coppage would be accepted, and it was 
the right of Coppage to become or not, as he chose, 
an employee of the railroad company upon the terms 
offered to him. Mr. Cooley, in his treatise on Torts, 
p- 278, well says: “It is a part of every man’s civil 





rights that he be left at liberty to refuse business 
relations with any person whomsoever, whether the 
refusal rests upon reason, or is the result of whim, 
caprice, prejudice or malice. With his reasons 
neither the public nor third persons have any legal 
concern. It is also his right to have business rela- 
tions with any one with whom he can make contracts, 
and if he is wrongfully deprived of this right by 
others, he is entitled to redress.” 

In Lochner v. New York, 198 U. 8S. 45, 53, 56, which 
involved the validity of a State enactment prescrib- 
ing certain maximum hours for labor in bakeries, and 
which made it a misdemeanor for an employer to 
require or permit an employee in such an establish- 
ment to work in excess of a given number of hours 
each day, the court said: “The general right to 
make a contract in relation to his business is part 
of the liberty of the individual protected by the Four- 
teenth Amendment of the Federal Constitution. 
Allgeyer v. Louisiana, 165 U. 8S. 578. Under that 
provision no State can deprive any person of life, 
liberty or property without due process of law. The 
right to purchase or to sell labor is part, of the 
liberty protected by this amendment, unless there are 
circumstances which exclude the right. There are, 


| however, certain powers, existing in the sovereignty 
to make contracts for the sale of one’s own labor; | 


of each State in the Union, somewhat vaguely termed 
police powers, the exact description and limitation 
of which have not been attempted by the courts. 
Those powers, broadly stated and without, at present, 
any attempt at a more specific limitation, relate to 
the safety, health, morals and general welfare of the 
public. Both property and liberty are held on such 
reasonable conditions as may be imposed by the gov- 
erning power of the State in the exercise of those 
powers, and with such conditions the Fourteenth 
Amendment was not designed to interfere. Mugler 
v. Kansas, 123 U. S. 623; In re Kemmler, 136 U. 8S. 
436; Crowley v. Christensen, 137 U. S. 86; In re 
Converse, 137 U. 8. 624.” “In every case 
that comes before this court, therefore, where legis- 
lation of this character is concerned and where the 
protection of the Federal Constitution is sought, the 
question necessarily arises: Is this a fair, reasonable 
and appropriate exercise of the police power of the 
State, or is it an unreasonable, unnecessary and arbi- 
trary interference with the right of the individual 
to his personal liberty or to enter into those contracts 
in relation to labor which may seem to him appro- 
priate or necessary for the support of himself and 
his family? Of course the liberty of contract relat- 
ing to labor includes both parties to it. The one 
has as much right to purchase as the other to sell 
labor.” Although there was a difference of opinion 
in that case among the members of the court as to 
certain propositions, there was no disagreement as 
to the general proposition that there is a liberty of 
contract which cannot be unreasonably interfered 
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with by legislation. The minority were of opinion 
that the business referred to in the New York statute 
was such as to require regulation, and that as the 
statute was not shown plainly and palpably to have 
imposed an unreasonable restraint upon freedom of 
contract, it should be regarded by the courts as a 
valid exercise of the State’s power to care for the 
health and safety of its people. 

While, as already suggested, the rights of liberty 
and property guaranteed by the Constitution against 
deprivation without due process of law, is subject to 
such reasonable restraints as the common law or the 
general welfare may require, it is not within the 
functions of government—at least in the absence of 
contracts between the parties—to compel any person 
in the course of his business and against his will to 
accept or retain the personal services of another, or 
to compel any person, against his will, to perform 
personal services for another. The right of a person 
to sell his labor upon such terms as he deems proper 
is, in its essence, the same as the right of the pur- 
chaser of labor to prescribe the conditions upon 
which he will accept such labor from the person offer- 
ing to sell it. So the right of the employee to quit 
the service of the employer, for whatever reason, is 
the same as the right of the employer, for whatever 
reason, to dispense with the services of such em- 
ployee. It was the legal right of the defendant Adair 
—however unwise such a course might have been— 
to discharge Coppage because of his being a member 
of a labor organization, as it was the legal right of 
Coppage, if he saw fit to do so—however unwise such 
a course on his part might have been—to quit the 
service in which he was engaged, because the defend- 
ant employed some persons who were not members of 
a labor organization. In all such particulars the 
employer and the employee have equality of right, 
and any legislation that disturbs that equality is an 
arbitrary interference with the liberty of contract 
which no government can legally justify in a free 
land. These views find support in adjudged cases, 
some of which are cited in the margin.* Of course, 
if the parties by contract fix the period of service, 
and prescribe the conditions upon which the contract 
may be terminated, such contract would control the 
rights of the parties as between themselves, and for 
any violation of those provisions the party wronged 





“People v. Marcus, 185 N. Y. 257; National Pro- 
tection Asso. v. Cummings, 170 N. Y. 315; Jacobs v. 
Cohen, 183 N. Y. 207; State v. Julow, 129 Mo. 163; 
State v. Goodwill, 33 W. Va. 179; Gillespie v. People, 
188 Ill. 176; State v. Kreutzberg, 114 Wis. 530; Wal- 
lace v. Georgia, C. & N. Ry. Co., 94 Georgia, 732; 
Hundley v. L. & N. R. R. Co., 105 Ky. 162; Brewster 
v. Miller’s Sons & Co., 101 Ky. 358; N. Y. &e. R. R. 
Co. v. Schaffer, 65 Ohio, 414; Arthur v. Oakes, 63 Fed. 
Rep. 310. 





would have his appropriate civil action. And it may 
be—but upon that point we express no opinion—that 
in the case of a labor contract between an employer 
engaged in interstate commerce and his employee, 
Congress could make it a crime for either party with- 
out sufficient or just excuse or notice to disregard 
the terms of such contract or to refuse to perform it. 
In the absence, however, of a valid contract between | 
the parties controlling their conduct towards each 
other and fixing a period of service, it cannot be, we 
repeat, that an employer is under any legal obliga. 
tion, against his will, to retain an employee in his 
personal service any more than an employee can be 
compelled, against his will, to remain in the personal 
service of another. So far as this record discloses 
the facts the defendant, who seemed to have authority 
in the premises, did not agree to keep Coppage in 
service for any particular time, nor did Coppage 
agree to agree to remain in such service a moment 
longer than he chose. The latter was at liberty to 
quit the service without assigning any reason for 
his leaving. And the defendant was at liberty, in his 
discretion, to discharge Coppage from service without 
giving any reason for so doing. 
As the relations and conduct of the parties towards 
each other was not controlled by any contract other 
than a general employment on one side to accept the 
services of the employee and a general agreement on 


the other side to render services to the employer—no 


term being fixed for the continuance of the employ- 
ment—Congress could not, consistently with the Fifth 
Amendment, make it a crime against the United 
States to discharge the employee because of his being 
a member of a labor organization. 

But it is suggested that the authority to make it 
a crime for an agent or officer of an interstate car- 
rier, having authority in the premises from his prin- 7 
cipal, to discharge an employee from service to such 
carrier, simply because of his membership in a labor 
organization, can be referred to the power of Con- 
gress to regulate interstate commerce, without regard F 
to any question of personal liberty or right of prop- 
erty arising under the Fifth Amendment. This sug- 
gestion can have no bearing in the present discussion 
unless the statute, in the particular just stated, is 
within the meaning of the Constitution a regulation 
of commerce among the States. If it be not, then 
clearly the government cannot invoke the commerce 
clause of the Constitution as sustaining the indict- 
ment against Adair. 

Let us inquire what is commerce, the power to 
regulate which is given to Congress? 

This question has been frequently propounded in 
this court, and the answer has been—and no more 
specific answer could well have been given—that com- 
merce among the several States comprehends traffic: 
intercourse, trade, navigation, communication, the 
transit of persons and the transmission of messages 
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by telegraph—indeed, every species of commercial 
intercourse among the several States, but not to that 
commerce “completely internal, which is carried on 
between man and man, in a State, or between different 
parts of the same State, and which does not extend 
to or affect other States.” The power to regulate 
interstate commerce is the power to prescribe rules 
by which such commerce must be governed.* Of 
course, as has been often said, Congress has a large 
discretion in the selection or choice of the means to 
be employed in the regulation of interstate commerce, 
and such discretion is not to be interfered with except 
where that which is done is in plain violation of the 
Constitution. Northern Securities Co. v. United 
States, 193 U. S. 197, and authorities there cited. In 
this connection we may refer to Johnson v. Railroad, 
196 U. S. 1, relied on in argument, which case arose 
under the act of Congress of March 2d, 1893. 27 
Stat. 531, c. 196. That act required carriers engaged 
in interstate commerce to equip their cars used in 
such commerce with automatic couplers and continu- 
ous brakes, and their locomotives with driving-wheel 
brakes. But the act upon its face showed that its 
object was to promote the safety of employees and 
travelers upon railroads; and this court sustained 
its validity upon the ground that it manifestly had 
reference to interstate commerce and was calculated 
to subserve the interests of such commerce by afford- 
ing protection to employees and travelers. It was 
held that there was a substantial connection between 
the object sought to be attained by the act and the 
means provided to accomplish that object. So, in 
regard to Howard v. Illinois Central Railroad, &c., 
decided at the present term. In that case the court 
sustained the authority of Congress, under its power 
to regulate interstate commerce, to prescribe the rule 
of liability, as between interstate carriers and its 
employees in such interstate commerce, in cases of 
personal injuries received by employees while actually 
engaged in such commerce. The decision on this 
point was placed on the ground that a rule of that 
character would have direct reference to the conduct 
of interstate commerce, and would, therefore, be 
within the competency of Congress to establish for 
commerce among the States, but not as to commerce 
completely internal to a State. Manifestly, any rule 
prescribed for the conduct of interstate commerce, 
in order to be within the competency of Congress 
under its power to regulate commerce among the 





“Gibbons v. Ogden, 9 Wheat. 1; Passenger Cases, 7 
How. 283; Almy v. State of California, 24 How. 169; 
Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 
1,9, 12; County of Mobile v. Kimball, 102 U. S. 691; 
Western Union Tel. Co. v. Pendleton, 122 U. S. 347, 
356; Lottery Case, 188 U. S. 321, 352; Northern 


Securities Co. v. United States, 193 U. S. 
Howard v. Ill. Central R. R. Co., present term. 


197; 








States, must have some real or substantial relation 
to or connection with the commerce regulated. But 
what possible legal or logical connection is there be- 
tween an employee’s membership in a labor organiza- 
tion and the carrying on of interstate commerce? 
Such relation to a labor organization cannot have, 
in itself and in the eye of the law, any bearing upon 
the commerce with which the employee is connected 
by his labor and services. Labor associations, we 
assume, are organized for the general purpose of im- 
proving or bettering the conditions and conserving 
the interests of its members as wage-earners—an 
object entirely legitimate and to be commended rather 
than condemned. But surely those associations as 
labor organizations have nothing to do with inter- 
state commerce as such. One who engages in the 
service of an interstate carrier, will, it must be as- 
sumed, faithfully perform his duty, whether he be a 
member or not a member of a labor organization. His 
fitness for the position in which he labors and his 
diligence in the discharge of his duties cannot in law 
or sound reason depend in any degree upon his being 
or not being a member of a labor organization. It 
cannot be assumed that his fitness is assured, or his 
diligence increased, by such membership, or that he 
is less fit or less diligent because of his not being a 
member of such an organization. It is the employee 
as a man and not as a member of a labor organization 
who labors in the service of an interstate carrier. 
Will it be said that the provision in question had its 
origin in the apprehension, on the part of Congress, 
that if it did not show more consideration for members 
of labor organizations, than for wage-earners who were 
not members of such organizations or if it did not in- 
sert in the statute some such provision as the one here 
in question, members of labor organizations would, by 
illegal or violent measures, interrupt or impair the 
freedom of commerce among the States? We will not 
indulge in any such conjectures, nor make them, in 
whole or in part, the basis of our decision. We could 
not do so consistently with the respect due to a co- 
ordinate department of the government. We could 
not do so without imputing to Congress the purpose 
to accord to one class of wage-earners privileges 
withheld from another class of wage-earners engaged, 
it may be, in the same kind of labor and serving the 
same employer. Nor will we assume, in our consid- 
eration of this case, that members of labor organiza- 
tions will, in any considerable numbers, resort to 
illegal methods for accomplishing any particular 
object they have in view. 

Looking alone at the words of the statute for the 
purpose of ascertaining its scope and effect, and of 
determining its validity, we hold that there is no 
such connection between interstate commerce and 
membership in a labor organization as to authorize 
Congress to make it a crime against the United States 
for an agent of an interstate carrier to discharge an 
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employee because of such membership on his part. 
If such a power exists in Congress it is difficult to 
perceive why it might not, by absolute regulation, 
require interstate carriers, under penalties, to em- 
ploy in the conduct of its interstate business only 
members of labor organizations, or only those who 
are not members of such organizations— a power 
which could not be recognized as existing under the 
Constitution of the United States. No such rule of 
criminal liability as that to which we have referred 
can be regarded as, in any just sense, a regulation of 
interstate commerce. We need scarcely repeat what 
this court has more than once said, that the power 
to regulate interstate commerce, great and para- 
mount as that power is, cannot be exerted in violation 
of any fundamental right secured by other provisions 
of the Constitution. Gibbons v. Ogden, 9 Wheat. 1, 
196; Lottery Case, 188 U. S. 321, 353. 

It results, on the whole case, that the provision of 
the statute under which the aefendant was convicted 
must be held repugnant to the Fifth Amendment and 
as not embraced by nor within the power of Congress 
to regulate interstate commerce, but under the guise 
of regulating interstate commerce and as applied to 
this case it arbitrarily sanctions an illegal invasion 
of the personal liberty as well as the right of prop- 
erty of the defendant Adair. 

We add that since the part of the act of 1898 upon 
which the first count of the indictment is based, and 
upon which alone the defendant was convicted, is 
severable from its other parts, and as what has been 
said is sufficient to dispose of the present case, we 
are not called upon to consider other and independent 
provisions of the act, such, for instance, as the pro- 
visions relating to arbitration. This decision is 
therefore restricted to the question of the validity of 
the particular provision in the act of Congress mak- 
ing it a crime against the United States for an agent 
or officer of an interstate carrier to discharge an 
employee from its service because of his being a mem- 
ber of a labor organization. 

The judgment must be reversed, with directions to 
set aside the verdict and judgment of conviction, sus- 
tain the demurrer to the indictment, and dismiss the 
case. It is so ordered. 

Mr. Justice Moopy did not participate in the de- 
cision of this case. 





[Memoranda as to Measure of Damages in Pro- 
ceedings by Street Railway Companies to condemn 
Rights of Way in Streets where abutting owners own 
the fee of the streets. ] 

Judge Warp, in an opinion from which the follow- 
ing extract is quoted says: 

“It may be regarded as the settled law of this 





State that the use of a highway for a steam, or sur- 





face railroad by a duly incorporated company is not 
an infringement of the rights of an abutting owner 
of lands (one whose premises go to the boundary of 
the highway only), and such owner is not entitled 
to damages, and has no legal redress in the absence 
of negligence in the construction of the railroad, and 
where there was a reasonable use of the street for 
the road, and is not exclusive in its nature, but 
leaves the passage across and through the street free 
for the public use.” Case v. County of Cayuga, 88 
Hun, 59, 61; S. P. Kennedy v. M. H. & F. T. Co., 77 
A. D. 484, 492, and cases cited in above cases. 

The Court of Appeals has also uniformly adhered 
to the doctrine that, unless the abutting proprietor 
owns the fee of the street, he is entitled to no com- 
pensation. People v. Kerr, 27 N. Y. 188; Peck v. 
S. R. R. Co., 170 N. Y. 298; Forbes v. R. W. & O. R. 
R. Co., 121 N. Y. 505. See also Clark v. Roch. Ry. 
Co., 2 Supp. 564. 

As pointed out by Chief Judge Parker, in his dis- 
senting opinion in Peck v. S. Ry. Co., 170 N. Y. 298, 
at page 311, it is the law in nearly all other juris- 
dictions, except New York, that the building and 
operation of a street surface railroad upon an exist- 
ing street does not impose an added servitude either 
upon the fee of the street, or upon the lands abutting 
upon the street, for which the owner, whose title 
extends to the center of the street, is entitled to com- 
pensation. 

The reason for the rule is thus given in Lewis on 
Eminent Domain (2nd Ed. Vol 1, see. 115, J.) : 

“Tt has been determined in numerous decisions and 
without dissent, except in the State of New York, 
that the use of a street by a horse railroad con- 
structed and operated in an ordinary manner, falls 
within the purposes for which streets are established 
and maintained, and, consequently, that for any 


damages resulting from such use, the abutting 
owner of property can recover no compensation 


whether the fee of the streets is in him or in the 
public.” 

In other words, a street railway is one of the usual, 
ordinary and proper agencies for the exercise by the 
public of its easement of passage, and the property 
being already subjected to the easement, there is no 
cause for compensation. 

It appears from the cases first cited above that 
New York has adopted this rule where the abutting 
owner does not own the fee of the street, but in Peck 
v. S. Ry. Co., 170 N. Y. 298, the Court of Appeals 
reluctantly and by a divided court, following an 
early decision, made when street railways were hardly 
in existence and when steam railroads were in their 
infancy, held that the use of a street for a street 
railroad, where the fee of the street was in the abut- 
ting owner, imposed an added burden on the property 
owner. And an injunction was accordingly granted 
until title by condemnation should be obtained. 
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The law in this State therefore is, that an abutting 
owner who does not own the fee is entitled to no com- 
pensation; no property of his is taken and as the 
street railway is but one means of exercising the 
public easement of passage, there is no consequential 
damage to the abutting property, but where, however, 
the adjoining owner also has the fee, some interest 
in his property is taken for which he must be com- 
pensated. 

As to the property not dedicated to the street, 
there seems to be no reason why the same rule should 
not apply; that is, that there is no damage, to the 
remaining property. The abutting property is af- 
fected in exactly the same way in both cases; the 
publie’s right to passage exists in both cases and the 
railway is only one means of using that right. There 
would seem to be, therefore, no consequential damage 
in the one case more than in the other, but there is, 
apparently, this difference, as held by the courts, in 
one case no property of the land owner is taken; in 
the other case, some interest in his fee is taken from 
him, and for it, and for it alone, he should have com- 
pensation. 

It was pointed out by Judge Parker in his dis- 
senting opinion in Peck v. 8S. Ry. Co., 170 N. Y. 298, 
at page 310, that the Peck case was the first where 
the claims of an abutting owner, either for compensa- 
tion, or injunction against a street railway, had 
found its way into the Court of Appeals. For this 
reason it is impossible to find a decision of that court 
where the measure of damages has been determined, 
but strong dicta support the contention made above. 

Judge Parker’s opinion, being a dissenting one, is of 
course, not authority on the question, determined in 
that case, but statements made as to other propositions 
by that careful jurist are important; especially when 
not questioned in the prevailing opinion. It will be re- 
membered that the majority of the court decided 
that where the adjoining owner held the fee he was 
entitled to compensation. In discussing what the 
measures of damages would be, if the right to compen- 
sation existed, Judge Parker says, at page 310: 

“ And especially should this be done, where, as in 
this case, no substantial injury will result to the 
abutting property owners along the line of the exist- 
ing street surface railroads, as sulliciently appears 
by the fact that out of the thousands of miles of 
such railroads in this State, the picsent is the first 
ease where the claims of an abutting owner, either 
for compensation, or injunction, hi. found its way 
into this court, and the instanees arc very few where 
the abutting owner has claimed, let alone received, 
compensation for alleged injury to his fee in the 
street. Tested by the experience of the past, there- 
fore, no substantial injury will result to the abutting 
owner in the future by the decision I propose, while 
a contrary decision will be availed of to delay the 
construction of street surface railroads and compel 


yea 





them to acquire a right, which is practically of no 
value, by expensive condemnation proceedings, the 
taking of which will, in addition, consume much time. 
In the practical working out, therefore, it will result 
that corporations which can afford it will, in order 
to save time and legal expenses, pay a substantial 
price for that which is worth practically nothing.” 

In that case after the Court of Appeals had held 
that the adjoining owner having title to the fee of 
the street could enjoin the construction of a street 
railroad until some compensation was made him, the 
railroad began condemnation proceedings. The ad- 
joining owner challenged the company’s right to take 
the fee on the ground that the language in section 90 
of the Railroad Law, reading: 

‘“ Nothing in this section shall be deemed to author- 
ize a street railroad corporation to acquire real prop- 
erty within a city by condemnation,” prevented the 
building of a street railroad upon a publie street, the 
fee of which is vested in abutting owners. Both the 
trial court and the Appellate Division (88 A. D. 201), 
held that the statute had no such effect and decided 
in favor of the company. One reason given by the 
Appellate Court for its decision is found on page 203, 
as follows: 

“The absurdity of ascribing to the Legislature an 
intention to take away the power of the court to con- 
demn property rights in streets is further apparent 
when we consider that such property rights cannot be 
taken without a determination by the court that it 
is necessary for public use, and also in view of the 
fact that property rights in the naked fee of a street 
are, in most instances, nominal only. In this case it 
is stipulated that the damage to the appellants by 
taking such property rights is six cents, and by con- 
sent the decree herein fixes the appellants’ damage at 
that amount, and directs that the same be paid to the 
appellants.” 

In Eels v. A. T. & T. Co., 143 N. Y. 133, it was 
held that the right to erect poles and wires for tele- 
graph or telephone purpose was not included within 
the public easement in a rural highway. The court 
took the view that such use was not an exercise of 
the easement or right of travel, but made an in- 
creased burden on the adjoining owner, and that 
therefore such right must be obtained by condemna- 
tion. In speaking of the measure of damage, how- 
ever, Judge Peckham says, at page 143: 

“Let the defendant pay the owners for the value 
of the use it makes of the land outside and beyond 
the public easement in the highway, and the neces- 
sity of the broader decision is done away with. It 
has the power to take the land upon making compen- 
sation, and hence, the refusal of an owner will not 
stop the proposed undertaking. The amount of the 
compensation is not now the question, but that in 
many cases it can be anything more than merely 
nominal would seem to be a proposition which would 
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not require great elaboration of argument to make 
plain. The use would frequently be but a technical 
encroachment upon the rights of the adjoining owner, 
and there would be but little fear that anything more 
than nominal damages would be allowed.” 

From the above, the view which has been taken by 
some of our leading jurists as to the measure of dam- 
ages in the cases where the adjoining owner has an 
interest in the highway which must be condemned, is 
clear. There is no substantial, consequential damage 
to which he is entitled, for the abutting property is 
already subject to the public easement of travel and 
the fee which is taken, that is, the land actually 
taken, being already dedicated to the public ease- 
ment of travel, and so encumbered is worth little or 
nothing, and though he is entitled to some damages, 
in most cases they should be practically nominal. 

CHARLES G. SIGNoR. 

Buffalo, New York, January 14, 1908. 





:0: 
Rights and Liabilities of Inn-keepers. 





STATE OF MINNESOTA, COUNTY OF HENNEPIN. 





MunIcIpaL CourT—CItTy OF MINNEAPOLIS. 





ANDREW NELISON, plaintiff, v. J.B. Jounson, defend- 
ant. 

The above-entitled action came duly on for trial 
before the undersigned, one of the judges of said 
court, without a jury, on the 16th day of December, 
1907; Thomas Kneeland, Esq., appearing on behalf 
of the plaintiff, and Messrs. Velinkanje & Alcott ap- 
pearing on behalf of the defendant. 

And the court, having heard the evidence adduced 
on behalf of the respective parties, and having duly 
considered the same, makes the following findings of 
fact: 

1. That on the 16th and 17th days of November, 
1907, and for some time prior thereto, defendant was 
the keeper of a certain place for the entertainment of 
travelers and transient lodgers, commonly known as 
the “Bridge Square Hotel,” located on the second 
and third floors of the certain three story building, 
known as 24 Bridge square, on, on Hennepin avenue, 
known as 24 Bridge square, on Hennepin avenue, 

2. That on and prior to said dates there was pub- 
licly displayed upon the front of said building a sign 
bearing the name “ Bridge Square Hotel;” also a 
sign advertising to the public that furnished rooms 
were there to let for a single night; that there were 
in fact at said place thirty-six rooms so to let; that 
defendant maintained at said place an office for the 
reception of persons who might seek to hire said 
rooms for the purpose of lodging therein; that in 
the due and regular course of his business he let 
said rooms to such persons who were in fit condition 











to be received therein and who paid therefor certain 
stipulated prices, without special contract, for a 
single night, or such longer period as they might 
desire; that persons so hiring said rooms customarily 
inscribed their names and addresses in a register 
maintained by the defendant in said office for that 
purpose; that defendant employed two clerks to have 
charge of said office and keep the same open for the 
reception of persons seeking to hire said rooms at all 
hours of the day and night. 

3. That on and prior to said dates there was not 
maintained at or inconnection with said place any 
dining room or restaurant where food was custom- 
arily supplied to the lodgers in said place, or to other 
persons beside the defendant and his family and em- 
ployees. 

4. That on the 16th day of November, 1907, plain- 
tiff, who was then a traveler temporarily sojourning 
in said city, hired of one of defendant’s said clerks 
in said office, one of the rooms in said place, to be 
used by him for the purpose of lodging therein on the 
night of said day and the following night, and paid 
therefor the sum of fifty cents; that at the time of 
such hiring he was invited to write his name in said 
register, and so did; that thereupon a certain room 
in said place known as “ No. 17 ” was assigned to his 
use without examination thereof on his part or 
special contract therefor. 

5. That during said night, and while plaintiff was 


so occupying said room, there was stolen by some i 
person or persons unknown, from plaintifi’s clothing | 
deposited in said room, the sum of $95 in genuine, [7 


lawful and current money of the United States of 
America, of the value of $95. 

6. That said money was so stolen without negli- 
gence on the part of either plaintiff or defendant. 

And the eourt further finds as its conclusions of 
law: 

1. That at the time of the loss of said money de- 
fendant and plaintiff stood in the respective relations 
te each other of common inn-keeper and guest. 

2. That plaintiff is entitled to judgment against de- 
fendant in the sum of $95, together with the costs 
and disbursements of this action. 

Let judgment be entered accordingly. 

By the Court, E. F. Waite, Judge. 

Dated January 20, 1908. 

A stay of twenty days is hereby granted. 

E. F. W., J. 
MEMORANDUM. 

The question in this case is whether defendant’s 
place is of such character as to impose upon its pro- 
prietor the liability of a common inn-keeper, as an 
insurer of the goods of his guests. If it is, there can 
be no doubt that plaintiff stood in the relation of 
guest. 

Unequivocal statements are to be found in the 
encyclopaedies and text books to the effect that a 
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place where lodging is furnished without service of 
meals is not an “inn.” But the question is expressly 
held open in this State in Johnson vy. Chadbourn 
Finance Co., 89 Minn. 310, and being squarely pre- 
sented in the case at bar, it is the duty of the court 
to consider it in the light of the principles involved 
and the authorities which are to be found in other 
jurisdictions. The text books do not afford a satis- 
factory answer. Story (Bailments, see. 475) says 
that “a person who keeps a mere private : 
lodging house is in no just sense an inn-keeper.” The 
gist of this statement, as shown by the context, is 
in the word “ private,” and not in any distinction 
applying to publie places where lodgings alone are 
furnished. Edwards (Bailments, sec. 454) states 
that one is not liable as an inn-keeper who “ simply 
lets rooms (to lodgers) by the day or week, and does 
not otherwise provide for their entertainment.” He 
bases this rule upon Cromwell v. Stephens, 2 Daly, 
15; Parkhurst v. Foster, 1 Salk. 387, and Winter- 
mute v. Clarke, 5 Sandf. 242. In the same section he 
states the reason for the rule as follows: “The 
keeper of a lodging house is not an inn- 
keeper because he does not keep a public house of 
general entertainment for all who visit it.” Beale, a 
recent writer (Inns and Inn-Keepers, sec. 15), ex- 
cludes from the category of inns, places where lodg- 
ings alone are furnished, on the authority of Crom- 
well v. Stephens, supra; Kelly v. Excise Commis- 
sioners, 54 How. Pr. 327, and Parker v. Flint, 12 
Mod. 254. Schouler (Bailments, 3rd Ed., see. 278) 
says: “Whether the utter omission to provide a 
place for meals on the premises is enough to take a 
house for transient lodgers out of the legal fellow- 
ship of inns, is not clearly determined.” 

Of the cases cited by Edwards and Beale, Winter- 
mute v. Clarke is not in point. In Kelly v. Excise 
Commissioners (N. Y. Com. Pleas, 1877), the ques- 
tion was raised whether Kelly, who kept a lodging 
house, without any means of cooking food on the 
premises, was an inn-keeper within the meaning of 
the law relating to licenses to sell intoxicants. Van 
Hoesen, J., expressly said that he was not called upon 
to decide this point, but nevertheless undertook to 
do so at the request of the parties. Without any dis- 
cussion of the principles involved he followed Daly, 
C. J., in Cromwell v. Stephens, in declaring that, “a 
mere lodging house, in which no provision is made 
for supplying the lodgers with their meals, wants 
one of the essential requisites of an i.1..” 

The last mentioned case is the lesding American 
authority for this view. Indeed, | tind only one other 
American case which expressly decides the point 
(Cochrane v. Schryver, by the same court, 12 Daly, 
174), though there are others which assume it and 
many which seem to adopt the definition of Bayley, J., 
in Thompson v. Lacy, 3 B. & A. 283 (1820), cited 





below. 
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It seems, therefore, to be necessary to make a some- 
what critical examination of Cromwell v. Stephens, 
and the English authorities will be considered inci- 
dentally. This case seems to me to have carried more 
weight with the courts and text writers than its sub- 
stance warrants, on account of the historical and 
philological learning with which it is embellished. 
The question at issue was whether a certain lodging 
house for transients, where no meals were furnished, 
was a “hotel” within the meaning of an ordinance 
fixing water rates for hotels. It was decided in a 
New York court of common pleas by Daly, C. J., in 
1867. The learned judge’s researches into the char- 
acter of places called by the name “ hotel” and its 
etymological antecedents led him to the conclusion 
that while in England and on the continent “ hotel ” 
has a more restricted meaning, in America it is 
synonymous with “inn” in the common law sense of 
that term. He found an authoritative definition of 
an inn in the words of Bayley, J., in Thompson v. 
Lacy, supra,—‘ a house where a traveler is furnished 
with everything which he has oceasion for upon his 
way.” But while this language has been the basis of 
subsequent decisions and dicta to the effect that to 
be an inn-keeper one must furnish food as well as 
lodging, it is noteworthy that the point actually de- 
cided was that a person who furnished food and 
lodging to all comers but not stabling (which was 
originally as essential an item of what the traveler 
had “occasion for upon his way” as were food and 
lodging) was nevertheless an inn-keeper. A defini- 
tion more in keeping with the real import of the de- 
cision is the following from the opinion of one of the 
other judges (Best) sitting in the case: “A house, 
the owner of which holds out that he will receive all 
travelers and sojourners who are willing to pay a 
price adequate to the sort of accommodation pro- 
vided, and who come in a situation in which they are 
fit to be received.” While adopting in substance the 
definition of Bayley, J., Judge Daly bases his de- 
cision upon two English cases, Parkhurst v. Foster, 
supra, and Doe v. Lansing, 4 Camp. 76. Parkhurst 
v. Foster, decided about 1701, involved the construc- 
tion of a statute providing for the billeting of sol- 
diers upon inns and other places of public entertain- 
ment; and it was summarily held, without reasons 
stated, that it did not apply to an establishment at a 
watering place (Epsom) where visitors who came for 
the air and waters were furnished with lodging, 
dressed meat at 4d. per joint, small beer at 2d. per 
mug, and stable room, hay, ete., for horses. There is 
nothing in the case to indicate that the place pos- 
sessed the primary requisite of an inn,—i. e., that 
it was open to all comers; and the plain inference is 
that it was not maintained for travelers but for more 
or less permanent visitors who came for such periods 
as would be necessary in order to profit by the ad- 
vantages of the famous watering place. An analo- 
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gous situation was considered in Bonner v. Welborn, 
7 Ga. 296. 

In Doe v. Lansing (1814) the question was as to 
whether “Grigsby’s Coffee-House” in London was 
an inn within the meaning of a certain fire insur- 
ance policy. The opinion (by Lord Ellenborough) 
was as follows: “ Grigsby’s Coffee-House, I happen 
to know, is like any other coffee-house in the me- 
tropolis; and I think a coffee-house is not an inn 
within the meaning of the policy. Horses, wagons 
and coaches come to an inn; there are stables and 
outhouses attached to it; people are going to them 
with lights at all hours; hence, there is an increased 
danger of fire, and the trade of an inn-keeper is con- 
sidered double hazardous. But the trade of a coffee- 
house keeper is of a very different description.” 

These cases certainly furnish a very meagre founda- 
tion for the conclusion of Cromwell v. Stephens, that 
no public house is an inn unless meals are furnished 
on the premises. 

Parker v. Flint (cited by Beale), 12 Mod. 254, was 
decided two years before Parkhurst v. Foster, by the 
same court, upon precisely similar facts, and involved 
the same question. It was 
that the plaintiff’s house was no inn; for the 
verdict finds he let lodgings only, which shows him 
not compellable to entertain anybody, and that none 
could come there without a previous contract; that 
he was not bound to sell at reasonable rates or to 
protect his guests; but contrary it is in all the said 
points in the case of an inn-keeper.” A note to the 
ease records that “in this case Holt, C. J., held that 
if one come to an inn and make a previous contract 
_ for lodging for a set time, and do not eat or drink 
there, he is no guest but a lodger, and as such is not 
under the inn-keeper’s protection; but if he eat and 
drink, then it is otherwise, or if he pay for his diet 
there, though he do not take it.” This is the only 
case prior to Cromwell v. Stephens which I have been 
able to find after careful search, in which it even 
appears to be held that to furnish meals is a sine 
qua non of the status of inn-keeper; and it should 
be remembered that as before pointed out, the estab- 
lishment in question was practically a private resort 
for more or less permanent lodgers. 

In laying down general rules and definitions in 
this matter too great emphasis seems to have been 
placed upon mere words. Because early decisions 
distinguished between inns and lodging houses, and 
between guests and lodgers, it has been assumed that 
the same distinctions still hold good. But it requires 
only slight investigation and reflection to make it 
plain that the word “ lodger ” is now used in quite a 
different signification from that which prevailed when 
the common law liabilities and rights of inn-keepers 
were being fixed. Webster defines it as follows: 
“One who lives at board or in a hired room, or who 


“resolved, per curiam, 





has a bed in another’s house for a night;” Johnson, 


150 years ago, “one who lives in rooms hired in the 
house of another.” One need not be an historical 
scholar, but merely a general reader of English lit- 
erature, to know that a lodger, at least until quite 
recent times, was usually if not always, one who con- 
tracted for a particular room or apartment, and who 
oceupied it otherwise than as a traveler. Until the 
rise of the mere eating house or restaurant, which is 
a comparatively modern institution, the traveler 
customarily took his breakfast, at least, at the house 
where he stopped for a single night, because, if for 
no other reason, that was the only place to get it. 
He was not a guest, in the technical sense, because 
he was served with a meal, but was served with a 
meal because he was a guest. A person was a lodger 
according to the nature of his occupancy of a room 
or rooms, and not for the reason that he merely occu- 
pied a room or rooms without being served with food. 
He might be a lodger in an inn, as well as in private 
premises. But with the changed conditions of modern 
society, we have become familiar, at least in cities of 
considerable size, with places which, like the one now 
in question, are conducted in all substantial respects 
like common inns, except that meals are not fur- 
nished on or in immediate connection with the prem- 
ises. The proprietor holds himself out as ready to 
receive all travelers or “ transients” and give them 
lodging for a night or longer; he assigns them to 
rooms without special contract and they accept with- 
out previous inspection the rooms to which they are 
assigned; the streets are lined with restaurants 
where they can procure food, and therefore meals on 
the premises are not a necessary item of their enter- 
tainment as travelers. Unlike the traveler of olden 
times, they may have in respect to transiency the 
relation of guests without needing to be served with 
meals in connection with their bed and shelter. This 
fact is recognized by Webster in his secondary defini- 
tion quoted above,—a definition which I have not 
found in such earlier dictionaries as I have had op- 
portunity to examine. 

Examination of the earlier cases shows that in 
speaking of “ lodging houses ” the courts-did not have 
in mind places where beds were offered to the travel- 
ing public for a single night. In Thompson v. Lacy, 
Best, J., said: “In this case the defendant does not 
charge as a mere lodging-house keeper, by the week or 
month, but for the number of nights. A lodging- 
house keeper, on the other hand, makes a contract for 
every man that comes; whereas an inn-keeper is 
bound, without making any special contract, to pro- 
vide lodging and entertainment for all at a reason- 
able price.” In Houlton v. Soulby, 8 C. B. R., N.S. 
254 (1860)—the case on which Beale (Inns and Inn- 
keepers, sec. 231) relies for his doctrine that lodging- 
house keepers have not the liability of common inn- 
keepers—there was not involved any distinction 
between an inn-keeper and a lodging-house keeper 
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growing out of the number of items of necessary ac- 
commodations furnished; and while the facts are not 
fully stated it is evident that the lodger had such a 
tenancy as would have made him a lodger even at an 
inn, rather than a guest,—i. e., that he was not a 
wayfarer, traveler or, as we now say, “ transient.” 
Calye’s case, 8 Co. Rep. 32, is the basis of the opinion 
of each of the three justices; and that case found the 
test of responsibility in the character of the place as 
one of common, or indiscriminate, hospitality. 
Whether the lodger was furnished with food as well as 
bed did not enter in the least into consideration. In 
the main case Erle, C. J., said: ““ The reason why the 
law makes an inn-keeper liable for the loss of his 
guest’s goods in olden times was that the wayfaring 
guest had no means of knowing the neighborhood or 
the characters of those he may meet with at the inn. 
It was, therefore thought right to cast that duty on 
the host. Knowing that this is one of the liabilities 
he ineurs, the inn-keeper can make such charge for 
the entertainment of his guests as will compensate 
him for the risk; and it may be observed that unless 
the law cast upon him this burden, a dishonest inn- 
keeper might be tempted to take advantage of a 
wealthy traveler. None of these reasons can apply 
to the case of a lodging-house keeper.” 

It is a sound and familiar rule that, “as the cus- 
toms of society change and the modes of living are 
altered, the law as established under different cir- 
cumstances, must yield and be accommodated to such 
changes,” Ingraham, J., in Cappenter v. Taylor, 1 
Hilt. 193, 195. This language was used with respect 
to the essential elements of a common inn, and to no 
subject is it more applicable. Concerning the defini- 
tion of Bayley, J., cited above, it has been well said 
in a recent Alabama case: “ But this definition has 
necessarily been modified by the progress of time, 
and the mutations in the customs of society and 
modes of travel in modern times In the 
Elizabethan inns, travelers paid separately for their 
apartments and for each meal. In modern times 
there are hotels kept on what is known as the 
‘European Plan,’ where rooms may be engaged for 
a specific price and time, without meals or other 
accommodations. In fact, the modern guest often 
rents his room from the inn or hotel proprietor, and 
takes his meals at a restaurant; or obtains his meals 
there and his lodging elsewhere,—there being at this 
day any amount of diversity as to the contracts and 
relations of the various patrons to the building and 
business of the proprietor.” Foster v. State, 84 Ala. 
451 (4 So. 833). And our own Supreme Court says: 
“There is no doubt that circumstances and changes 
in modes of life and innovations in methods of travel- 
ing have very much affected and qualified the char- 
acter of hotels and inns, and consequently the defini- 
tions thereof, of fifty years ago.” Johnson v. 
Chadbourn Finance Co., supra, p. 314. This is well 





illustrated in tracing the evolution of the modern 
“European hotel.” In the description of the ancient 
inn quoted with approval from Holingshed by Daly, 
Cc. J., in Cromwell v. Stephens, the four items of 
entertainment which common inns are said to furnish 
to their guests are food, lodging, drink (“ ale, biere 
and sundrie kinds of wine”) and stabling. Stabling 
and drink were long since cut off by the courts, in 
accommodating to the changing customs of society. 
Chief Justice Daly insisted, not only in the case last 
cited, but also in two later cases (Kopper v. Willis, 
9 Daly, 460, and Cochrane v. Schryver, 12 Daly, 174) 
that where meals and lodging were paid for sep- 
arately, the cafe or restaurant must be a part of the 
establishment and kept under the same general man- 
agement in order to give the place the character of 
an inn. And yet (with an intermediate step in Pink- 
erton v. Woodward, 33 Cal. 557, 597) the Supreme 
Court of Minnesota in Johnson v. Chadbourn Finance 
Co., has brought within “the legal fellowship of 
inns” a place where the cafe was under wholly dis- 
tinct management, and merely connected with—not 
a part of—the general establishment. 

It seems to me impossible to suggest any reason 
why, upon principle, the extreme degree of liability 
should or should not be imposed upon the keeper of 
a place where the traveling public are offered lodg- 
ings, according as he does or does not furnish meals 
to his lodgers. The reason for the extreme liability 
as stated in Houlton v. Soulby, supra, still exists 
under modifications incident to social changes; and 
the need for protection to the traveler’s property is 
incident to his lodging and not to his eating. It is 
while he is asleep in his bed and his personal belong- 
ings are unguarded by his own watchfulness that for 
the security of his property he needs to invoke the 
most stringent rules of the law of bailment. Espe- 
cially in large cities does he need this protection. 

The exigencies of travel bring him often to unfa- 
miliar places and at hours and under conditions when 
investigation is impracticable. He must go for bed 
and shelter to the place which he finds open for his 
accommodation, trust himself and his property to a 
stranger, and accept, practically without opportunity 
for selection, the quarters assigned to him. The 
rush and turmoil of the city afford to the thief his 
most attractive field of operation, and the stranger 
more than others is exposed to his depredations. The 
well-to-do traveler can seek a place where the pay- 
ment of high rates will obtain for him extraordinary 
protection; but the poor man must go to the cheap 
place where safeguards are fewer and less adequate. 
It is a matter of common observation that to Min- 
neapolis, as to other large cities, very large numbers 
of transient working men resort, especially in the 
spring and fall, to spend their earnings or seek 
new employment. They come in such numbers that 
the places which are open to them as “inns,” or 
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“hotels,” according to the stricter definition, are 
filled to overflowing, and whether they prefer it or 
not, they must lodge and eat in different places. Be- 
sides, the practice of eating where they happen to be 
when hungry, and sleeping at the place most con- 
veniently at hand when night overtakes them, is very 
common among them. Even when a room is secured 
in advance it is with no thought of eating on the 
premises; the multitude of restaurants offer a maxi- 
mum of freedom and variety at a minimum of 
expense. These men should be protected in the places 
where they lodge. Their careless and unsophisticated 
habits would otherwise render them easy prey to dis- 
honest landlords and their servants, or frequent 
victims of the negligence of those to whom they must 
needs commit themselves for a night’s bed and shelter. 
These considerations lead to the conclusion that the 
necessities of modern life demand that the extreme 
degree of responsibility for the property of the guest 
be applied to the keeper of a place of entertainment 
for travelers according to the essential features of the 
relation, and not in fixed adherence to old definitions, 
or according to the name by which the place is known, 
-—whether “inn,” “ hotel,” or “ lodging-house.” The 
essential characteristic of a common inn can hardly 
be better stated than in the words of Best, J., above 
quoted,—“A house, the owner of which holds out that 
he will receive all travelers and sojourners who are 
willing to pay a price adequate to the sort of ac- 
commodation provided, and who come in a situation 
in which they are fit to be received.” The holding 
out must be for the reception of the traveler,—not 
for the mere provision of food or drink or stabling 
or custody of baggage. He must be offered such tem- 
porary habitation on the premises as he requires. 
If he does not have this he does not need the extreme 
protection of the law, for he can look out for his own 
property when he is awake. But, beyond this, the 
public offer is only of “the sort of accommodation 
provided,”—that which the particular place custom- 
arily affords, and not necessarily food, any more than 
drink or stabling. Tested by this rule plaintiff and 
defendant stood in the essential relation of guest 
and common inn-keeper. 

I am aware that in arriving at this conclusion I am 
taking ground which, while as I believe warranted by 
authority and demanded upon principle, is neverthe- 
less in advance of the express terms of the prece- 
dents. I have been disposed to doubt the propriety 
of a court of limited jurisdiction undertaking to thus 
develop the law. In doing so, I have had regard to 
the fact that it is just such a court as this, in con- 
stant and peculiarly intimate contact with the daily 
life of the people, which is first and best advised of 
those changing conditions of society to which the law, 
as a living growth, must adapt itself, preserving the 
ancient substance in new forms. 


W. F. W. 
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Joun T. Fay and another, respondents, v. HERBERT 
LAMBOURNE and another, appellants. 





Present: Hons. Epwarp PATTERSON, P. J.; GEORGE 
L. INGRAHAM, CHESTER B. MCLAUGHLIN, FRANK UC. 
LAUGHLIN and JAMES W. HouGHuTon, JJ. 

Appeal by the defendants from a judgment of the 
Supreme Court, entered in the clerk’s office of the 
county of New York on the 29th day of May, 1907, 
upon the decision of ‘the court without a jury. 

House, Grossman & Vorhaus, Louis J. Vorhaus and 
Charles Goldzier for appellants; Franklin Bien for 
respondents. 

Hovucuton, J.—For a number of years the plain- 
tiffs, who are husband and wife, have given entertain- 
ments throughout the country under the name of 
“The Fays.” While certain sleight-of-hand tricks 
are interspersed, the principal performance consists, 
as the record discloses, of alleged mind reading and 
the telling of past as well as future events. This con 
sists of answering by the wife of written questions 
propounded by auditors. Ability to answer these 
questions and to foretell the future is pretended to 
come from supernatural powers possessed by her. If 
any one in the audience desires to propound a ques- 
tion of a private nature he or she is given the privi- 
lege of doing so by purchasing Mrs. Fay’s “ Thauma- 
turgy Dream Book,” to which is attached a blank 
coupon, with instructions for filling out. No guar- 
anty is given that these questions will be answered, 
but an assurance is given that they will be if the 
spirit so moves. The mysterious character of the 
performance is such that numerous questions are pro- 
pounded of a most confidential and personal nature. 
Upon their receipt they are turned over to employees, 
who are told to answer them as they see fit. From 
the evidence it would appear that the plaintiffs have 
the reputation of giving a most mystifying entertain- 
ment. 

The defendants are former employees, who, having 
learned how plaintiff's performances were given, 


themselves gave performances explaining plaintiffs’ 
tricks and exposing their alleged occult powers. In 
their advertising notices and billposters, although 
stating it was an expose, they gave prominence to 
the words “The Fays,” or “The Phays,” as they 
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sometimes spelled it, to such an extent that certain 
persons were deceived in the advertisement and went 
to the performance thinking they were going to see 
and hear the Fays themselves. 

This action was brought to restrain the defendants 
from using the name “ The Fays” in any manner in 
their advertisements and posters, and especially in 
such manner as to mislead the public into believing 
that a performance by the plaintiffs was being had, 
and has resulted in a permanent injunction enjoining 
the defendants from so doing. 

If the injunction was to stand it is altogether too 
broad, and evidently much broader than the trial 
judge intended it should be from his memorandum 
decision. By that memorandum it was stated that 
the defendants should be enjoined only from using 
the words in such way as to mislead the public, but 
by the injunction granted the defendants are re- 
strained from using plaintiffs’ name in any way. 

The situation disclosed, however, is such that 
equity should not interfere at all. The plaintiffs are 
engaged in deceiving the public, and the most enter- 
taining part of their performance is in effect fortune 
telling. In such a business they can get no property 
rights in a name or appellation which a court of 
equity will protect. The property right which the 


plaintiffs assert they have in the term “The Fays,” 
and which they would have if their business was with- 
out deception, is similar to the right to the use of a 


trade-mark. Equity will not interfere to protect a 
party in the use of a trade-mark where the name or 
phrase claimed as such is intended and caleulated to 
deceive the publie (Fetridge v. Wells, 4 App. Pr. 144; 
Gluckman v. Strauch, 99 App. Div. 361). A party 
invoking the aid of equity to restrain the infringe- 
ment of a trade-mark must himself be free from fraud 
in his representations to the public (P. M. Co. v. P. 
M. P. Co., 185 N. Y. 24). 

Persons who pretend to tell fortunes are defined 
to be disorderly persons (Criminal Code, sec. 899). 
The pretense of occult powers and the ability to 
answer confidential questions from spiritual aid is 
as bad as fortune telling and a species of it, and is a 
fraud upon the public. 

It is no answer so far as the plaintiffs are con- 
cerned that no one ought to believe the pretenses. It 
is the half doubt and the half belief of a certain class 
of people that make and hold the audiences. If every 
one wholly disbelieved curiosity would soon be satis- 
fied and the entertainment lose its attraction. 

Nor is it any answer to say that the defendants 
are themselves guilty of wrong. Equity does not 
adjust the differences between rogues. The complain- 
ant is first judged, and not until he has been found 
free from taint does equity proceed to determine 
whether or not he has been wronged. 

The injunction should not have been granted. The 








judgment is reversed and a new trial granted, with 
costs to the appellant to abide the event. 
All coneur. 
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Historical Facts Concerning the Grant of 
Magna Charta. 


King John, on June 15th, 1215, met the barons 
at Runnymede, near Windsor, and sealed a charter 
which embodied their demands. Thus was won 
Magna Charta, the great charter, the foundation of 
English liberty, and the right of trial by jury. The 
one man, who above all others, was instrumental in 
influencing the stubborn King John to grant the de- 
mands of the barons, was Henry Loundres, Arch- 
bishop of Dublin. Loundres succeeded to the Arch- 
bishopric of Dublin in 1212, upon the death of John 
Comyn. He brought all his influence to bear upon 
King John to grant Magna Charta, and at the same 
time tried to prevent the healing of the breach which 
then existed between King John and the Holy See. 
To his credit, he stood by King John in a faithful 
manner through all that monarch’s trials and vicis- 
situdes. As a reward for his faithful services he was 
appointed justiciary. The office of justiciary was the 
highest office within the gift of the monarch. Bishops 
were often chancellors, justiciaries, etc. The justi- 
ciary was the first officer in the kingdom; he pre- 
sided at the council: was regent or viceroy, or sort 
of chief judge or lieutenant. The treasurer witnessed 
the writs issued for levying the revenue, superin- 
tended the receipts and issues of the exchequer. The 
office of chancellor was in use so early as the seventh 
century; as the name indicates he was employed at 
the rails in helping the judge or assessor. Bingham 
B. 3, c. XI, p. 63. 

In after times he was the keeper of the great seal; 
signed all grants; had care of the royal chapel; the 
custody of the vacant sees or baronies; and without 
a summons could sit in the council. The office of 
chancellor was a step or certain means to a 
bishopric; and on that account to avoid the taint of 
Simony, the office was not purchaseable. The first 
mention of the chancery court occurs in the reign of 
Edward I. 

Loundres was an unscrupulous man, and on this 
account suspicion attaches to his motives in influenc- 
ing King John to grant Magna Charta. The follow- 
ing anecdote serves to illustrate the character of the 
man: “Having called his tenants together on a 
fixed day, and obtained their leases, he threw them 
into the fire; several of his attendants were killed, 
while himself narrowly escaped injury. Such con- 
duct merited and obtained for him through life the 
nick-name of Scorch-villian.” 
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Some charitable hand dropped flowers on the tomb 
of Nero. Let us, in the light of true Christian 
charity, cast no stone on the urn that contains the 
ashes of Henry Loundres, leaving him to that higher 
wisdom which shall judge him and us. 

JOSEPH M. SuLiivan, LL. B., 
Of the Suffolk (Mass.) Bar. 





A Conflict of Laws. 


How BLACKSTONE Has DowNep JUSTINIAN 
CARRIBEAN. 


IN THE 


By Frank H. RICHMOND, 
Sometime Assistant Attorney General and District 
Court Judge in Porto Rico. 


When Dewey and Sampson in 1898 blew out of the 
water that Empire of the Indies which Columbus and 
Magellan pre-empted for King Ferdinand and his suc- 
cessors, some Americans looked for results beyond 
the tinsel glory of becoming a world power or the 
material splendor of an extending commerce. Those 
whose early belief that our customs system would be 
breached by the nation’s entry into the category of 
world powers met disappointment through the au- 
thoritative judicial determination that a constitution 
founded on fiscal equality, a Chinese tariff wall, and 
territories appurtenant to but not of the United 
States, might exist together (even though the har- 
mony be that of an eagle, a python and a turtle float- 
ing on a raft) still looked complacently for the en- 
richment of national intelligence coming from the 
contact with the civilization and intellectual atmo- 
sphere of a different race. There were some who had 
a faint notion that the English common law and its 
statutory development in these United States had no 
monopoly of all that is excellent and worthy of study 
in the domain of jurisprudence, and that contact with 
doctrines of the Roman civil law in the new Spanish 
possessions might endow our body of law as devel- 
oped in the code-making and statute-enacting com- 
munities of the Union with new and valuable fea- 
tures. 

Spain is a code country, the laws of which come 
from the study of her jurists during more than sixty 
years. They were grounded in Justinian as students 
and brought to their codifying task the aid of mature 
study in comparative jurisprudence, the Code 
Napoleon, the Dutch jurists, the law merchant, and 
to a certain extent the English common law. That 
they were working no barren lode must be admitted 
by any one who has read Story’s work on Equity 
Jurisprudence or stumbled across the quotations from 
the ancient civilians with which our learned judges 





have now and then embellished their opinions. It is 
true enough that the Spanish code writers were law 
school lecturers and theorists rather than practicing 
lawyers. That is obvious from much of vagueness 
and haziness of application that appears in their 
work. The best of it shows the absence of that 
definiteness which is the growth of actual litigation. 

Louisiana is the only one of the states the develop- 
ment of the legal system of which has proceeded 
almost solely from a civil law source, for the Code 
Napoleon was there promulgated before it became 
American territory, although various institutions 
peculiar to that code, of which the most familiar is 
the community of property of man and wife, has 
found foothold in the states of the southwest. Louisi- 
ana’s legal literature is marred, however, by a use of 
the French code terms in such wise as to make them 
neither intelligible English nor good Creole French, 
which is to be found in the luminous work of the 
learned jurist who writes for the United States Su- 
preme Court in cases requiring the interpretation of 
civil law doctrines. Timidity and doubtfulness as to 
verbal equivalents may not explain this use of a 
bilingual patois, nor conscientiousness and avoidance [ 
of inexactness of terminology. The writer once heard é 
an attorney general of Porto Rico complain that 
American lawyers not distinguished for either learn- 
ing or accuracy or painstaking avoidance of inac- 
curacy, who had devoted months to administration [ 


of law in the interior of that island discussed legal 7 


topics with him in terms that he could not compre- Ff 
hend. 

Congress in setting up a civil government for Porto 
Rico, respected the rule laid down in the authorities 
on international law for the treatment of territory 
acquired by conquest and neither contemplated nor [ 
authorized the abrogation of the municipal law of | 
the island. Its mandate was that a commission, one | 
of whom should be an islander, should be appointed 
to compile and revise the laws of Porto Rico; also 
the various codes of procedure and frame and report 
such legislation as should be necessary to make a 
simple harmonious and economical government, estab- 
lish justice and secure its prompt and efficient admin- 
istration, inaugurate a general system of education 
and public instruction, provide buildings and funds 7 
therefor, simplify taxation and all the methods of [ 
raising revenue, and make all other provisions neces- 
sary to secure and extend the benefit of a republican 
form of government to all the inhabitants. 


In an expression upon this subject to be found in 
the case of Romen against Todd the Supreme Court 
of the United States recently said that in considering 
the manifest intent in providing a government for 
Porto Rico they could not shut their eyes to the fact 
that Congress “intended to preserve to the people of 
the island the system of local law to which they had 
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been accustomed,” and that they could not consist- 
ently with this “enlightened purpose ” assent to the 
conclusion that Congress empowered the local law to 
be set at naught by disregarding fundamental rules 
of real property governing in the island, thereby 
creating confusion and uncertainty and tending to the 
destruction of the rights of innocent third parties. 


The mandate of Congress was thus, according to 
this view of its purpose, aimed at reducing order out 
of confusion produced inherently in organic law by 
the change of sovereignty, and caused by two years 
of military rule on the island under three com- 
manders of varying legislative prolificness. When- 
ever the general was bothered before breakfast by 
some intricate question, which he had neither time 
nor help to unravel under the municipal law, out 
would go a general order, reducing notarial fees or 
abolishing some court of record, and by the time civil 
government was established no lawyer could safely 
advise a client on any subject before consulting the 
files of general orders to learn to what extent local 
law had been jolted out of adjustment over some 
adjutant’s signature. An attempt at codification had 
been made by direction of the War Department, and 
a commission named by the President which cost the 
island $15,000. There is still on the island a memory 
of its chairman, a tobacco and saliva voiding rural 
It also left behind it a neatly type- 
written copy of the codes of Iowa bound in board 
covers, which may still be found derelict in the gov- 


lawyer of Iowa. 


ernment offices, unless some Rooseveltian viceroy, un- 
mindful of its interest as the most costly piece of 
typewriting in the world, has cast it into the sea. 
It is plain that Congress meant that the work 
which in 1900 it ordered twelve months 
should include only a rapid review of the island’s 
existing law, to the end of harmonizing it with the 
sovereignty of the republic. In any other sense, Con- 
gress was requiring a miracle. The Spanish code had 
occupied their authors over ten years. In all climes, 
law evolution, whether by decision writing or by stat- 
ute framing, is a thing of years. Sinai thundered 
only after the Israelites had wandered forty years. 
Facilities more than mosaic would have been needed 
to enable the Porto Rico Law Revision Commission to 
do more than review the field assigned to it, and 


done in 


recommend amendments, repeals and complementary 
legislation hurriedly framed in a fashion little to the 
liking of men with cultivated standards of thorough- 
ness as to their work, and turn in their work in paral- 
lel columns of English and Spanish in the nine 
months that elapsed between the signing of their 
commission and the date fixed by Congress. 

In the sequel, however, other difficulties were en- 
countered than those existing on the face of the Porto 
Rican organic act. President McKinley named as the 
commission ex-Justice Daly of the New York Su- 





preme Court, who became the chairman; Leo S. Rowe, 
from the teaching staff of the University of Pennsyl- 
vania, and Juan Hermandez Lopez, a native lawyer 
of great repute for eloquence. The President’s sug- 
gestion was that the commission meet, divide its 
work among the members, and then meet for discus- 
sion and joint adoption of measures prepared. 
Senator Foraker had suggested that one member 
travel in Mexico and gain material from a study of 
the republican codification of that country. The peri- 
patetic style of revision was abandoned, save as Dr. 
Rowe journeyed over the island itself studying muni- 
cipal government. The commission held public hear- 
ings in San Juan, Porto Rico, during three weeks in 
the early fall of 1900, distributed subjects among its 
members and separated. They met again the follow- 
ing February, conferred during five weeks, and agreed 
on a joint report, covering a small part only of the 
task assigned by Congress. The subjects in which 
they concurred by a majority vote were, first, on 
amendments to the organic act providing for an 
elective upper house of the Porto Rican Legislature 
and the separation of the administrative side of the 
government from the legislative. The drafts fully 
concurred in were a carefully studied judicial organi 
zation act, and habeas corpus and succession tax acts 
and a town government law. 


Drafts prepared by members of the commission 
which did not receive the necessary study by others to 
procure their adoption by the whole commission were 
evidence, insolvency, contempt of court, wills and in- 
terstate succession and jury practice drafts by Judge 
Daly; health, charity, county and city laws by Dr. 
Rowe; and a hasty rewriting of the Spanish Civil 
Procedure Code, or part of it, by Hernandez Lopez. 
The work assigned to members of the commission and 
never reported in any form included penal and crim- 
inal procedure codes, an education law, and the civil 
codes. The report was put in its final form on the 
last day fixed by Congress through overtime toil by 
subordinates of the commission for which they were 
never paid. 

It remained sealed from the public until the fol- 
lowing spring, when Congress enabled it to see the 
light of day. Meantime it had ceased to interest Con- 
gress because ex-Judge Hunt, of Montana, first secre- 
tary of Porto Rico, and later governor and now a 
Federal judge, had given the work of revising Porto 
Rican law a trend quite different from that fixed by 
Congress. None of the measures embodied in the 
report are now upon the statute books of Porto Rico, 
except that Judge Daly’s draft of an evidence and 
contempt of court acts and the revision proposed 
under his direction of the Porto Rican law of wills 
and interstate succession have in the succeeding years 
of confusion and empiric manipulation of  state- 
drawn translations been taken up and enacted into 
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law by various legislators who resorted to the com- 
mission’s report as to a storehouse. Commissioner 
Rowe’s municipal government projects were after- 
ward rejected as being too centralizing in tendency 
and Dr. Hermandez Lopez’s civil procedure revision 
fell before the wily and wooly Americanization, which 
three years later inflicted on the island a translation 
of the Idaho civil procedure code. Native legislators 
were induced to do this by an Idaho attorney general, 
who persuaded that thereby they would climb aboard 
the “band wagon of American prosperity.” The ju- 
dicial organization draft had too little polities in 
it to meet with favor, and in addition it contained 
in itself the principle of judicial freedom from execu- 
tive interference quite consonant with American 
notions, but entirely out of keeping with the tend- 
encies of the local government of Porto Rico, under 
which judges were habitually removed without notice 
or a hearing at the pleasure or in accordance with 
the political combinations of the American governor. 

To turn back to the logical development in order 
of time of the process whereby the intention of Con- 
gress concerning the revision of the municipal law of 
Porto Rico was subverted, it is not far-fetched to 
assert that the first step was in treating the revision 
commission as a mere subordinate bureau of the civil 
government of Porto Rico. Authority given the com- 
mission to engage help and fix their pay was usurped 
by the insular treasurer and auditor, the latter of 
whom whittled the commission’s accounts as though 
he were dealing with a quartermaster’s clerk over the 
issue of blankets and raised the issue of law with the 
chairman of the commission whether a hotel bill is a 
traveling expense. The commission never would have 
filed its report had it not been for employees who 
never received adequate pay for their labors. 

While the commission was in the middle of its 
existence the first session of the first legislative as- 
sembly convened, composed of the six heads of the 
government sitting as an upper house and thirty-five 
delegates chosen by such of the island electorate as 
went to the polls as the lower house. Early in its 
session the Legislature served on the law revision 
commission a request for so much of its work as it 
had finished. The surprising request was complied 
with by individual members of the commission, but 
such projects as they thus submitted as a courtesy 
received scant consideration from the legislators. The 
initiative for all measures considered at that session 
came from the American department heads, who, im- 
patient of the delay attendant upon the work of the 
law revision commission, assumed to themselves a 
part of the duty bestowed by Congress upon the lat- 
ter body. That an impatient island might not be 
longer ignorant of the functions belonging to the sec- 
retaryship, the incumbent, Judge Hunt, offered a bill 
defining the duties of that office as they are delimited 








in various states. The commissioner of education 
also offered a public school law. The treasurer of the 
island brought forward a revenue law, and some one 
else brought forward a bill ending the judicial facul- 
ties of the alealdes or mayors of towns and creating 
police courts for the punishment of petty offenses. 
These measures directly trenched upon the field as: 
signed to the law revision commission, and yet none 
of them was ever submitted to or proposed by that 
body. They were in no sense revisions of the law 
of the island, but were of northern origin and were 
offered by Americans who made no attempt to study 
the previously existing system or to correlate the old 
and the new. No express repealers of existing laws 
were enacted, and thus it came about that from time 
to time officers claimed one set of powers under new 
laws and at the same time to exercise by analogy 
powers lodged in old Spanish functionaries. The sec- 
retary, for example, still claimed summary super- 
vision in municipal affairs and the commissioner of 
the interior issued mining patents although title in 
public lands had been shifted by the change of sov- 
ereignty and Congress had not lodged in any officer 
power to make grants. 

This trend to legislation was given by Secretary 
Hunt, who thus was the spokesman to that extent of 
a few American lawyers who had arrived from the 
States and clamored for a system of American law 
from any state, no matter what one, if only soon, that 
they might plead in the mother tongue and carry on 
their practice in ways with which they were familiar. 
This drift went also in the direction of relieving the 
Washington administration from embarrassment in 
finding men of the knowledge adequate to fill govern- 
ment posts in Porto Rico by setting the standard 
within the attainment of any politician intelligent 
enough to take excerpts from the statutes or codes 
of his state and hand them to a translator. There is 
also room for surmise as to whether the various 
measures which were introduced and passed were not 
used to divert the insular members from too close 
attention to details of the appropriation act, which 
was postponed until the closing days of the session 
and then got through only by the superior physical 
staying powers of the American government. 

Charity, however, would require that another and 
deeper motive of policy be assigned for the departure 
from the intention expressed by Congress in its act 
organizing a civil government for Porto Rico. 

The adoption by Congress of the act creating a 
government for Porto Rico had been procured at the 
cost of a hue and ery during which the opposition to 
the McKinley administration had struck a popular 
chord for the first time. If there had been design in 
diverting the attention of the American public in 
1898 from the wrongs of its fiscal system to the 
islands of the sea (an artifice employed during the 
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slavery controversy) the trick must have brought 
chagrin to its authors which lasted while the contro- 
yersy raged over bringing the most desirable of the 
insular acquisitions under the American fiscal system 
but not under the fiscal equality guaranteed by the 
constitution. The experience taught Washington 
statesmen a lesson, and as the dream of an imperial 
legislature in which should sit swarthy senators from 
the Pacific and the Carribean receded, “ procul o 
procul este” became the motto. Washington was not 
to lie awake nights over details of insular affairs, nor 
the halls of Congress resound with insular grievances. 
The plan of a law revision commission reporting to 
Congress, therefore, became obsolete and section 40 
of the Foraker Law was in substance repealed by ad- 
ministrative officers half a year after its passage. 
Hence it was that the first Porto Rico Legislature 
itself created a code commission to go into existence 
April 12, 1901, and directed it to report political, 
civil and penal codes on or before January 1, 1902. 
Continuity was preserved, however, by the fact 
that Dr. Rowe, of the Foraker act commission, con- 
sented to prolong his stay in Porto Rico. Hermandez 
Lopez, the native member, was reappointed. An 
American lawyer who had been prosecuting attorney 
of a military court and had had experience in draw- 
ing ordinances for a Maryland town, was 
member. 


the new 
He was assigned by his colleagues to the 
preparation of a penal code. The junior member of 
the commission was not taken into the confidence of 
the two others as to what they had done or were to 
do and worked alone, transcribing the penal code of 
California by direction of Governor Hunt, who had 
been promoted from the secretaryship. 

When the second session of the Legislature opened, 
the members found on ‘their desks copies in Spanish 
and English of a political code, which had chapters 
defining the duties of the insular officials named in 
the Foraker act, a local government law, health, high- 
way, charities, and prisons laws. The native member 
of the commission reported in a complete form the 
first half of a new civil code. In order to enact the 
other half it was necessary to have the proposed 
amendments translated into 
work just as the Legislature was about to adjourn. 
No attempt was made to report a civil procedure 
code. The commission thus performed only a portion 
of the work required of them by statute. 

Previous to the opening of the second session of 
the Legislature, the chairman of the code commission 
had recommended that the codes reported be enacted 
with a gulp and a swallow and then examined for 
amendment. But the suggestion found no listeners 
among men, the one aim of whose life had been to 
take part in the affairs of a self-governed island, and 
with whom the itch for legislating had all the intense- 
ness of nearly four years of hope deferred since 


English by emergency 





abandonment of Spain’s automatic constitution and 
the retrogression to the military rule of the American 
generals. A joint committee was appointed, the 
members of which fell on the “ Political Code” and 
proceeded to break’ it to pieces. When they had 
finished all that remained were chapters prepared by 
heads of the insular government. One function of 
law revision had therefore failed in the loss of a 
check on such of the insular officers as, without sense 
of adaptation to insular conditions, had brought 
down with them as law unto themselves and Porto 
Rico a set of department rules and regulations from 
Washington ill-adapted to the purposes of local gov- 
ernment. On the other hand, the benefit was lost 
of supplementing the constructive powers of those 
officers who neither brought any law with them nor 
had any desire or ability to become familiar with 
the elaborate and etensive body of Spanish adminis- 
trative law. 

The onslaught on the civil code was as vigorous 
and covered nearly every subject within the domain 
of positive law. The unprogressive character of the 
draft submitted to the Legislature may be partly 
estimated by the fact that it continued the provision 
of the Spanish law that the responsibility for the 
support of illegitimate children begotten by a man 
descends from him to his lawful heirs, a visiting of 
the sins of the father upon the children with a ven- 
geance. In joint committee, took the 
form of proposing to abolish chureh holy days, Good 
Friday, for example, and to prohibit the celebration 
of ecclesiastical marriages. 


radicalism 


The penal code as reported from the commission 
met with even more hostility on the part of the 
Porto Rican bar and public and was called un- 
scientific. It was argued that the abandonment of 
the logarithmic system of the Spanish penal code, 
whereby the severity of the penalties was adapted 
with nicety to every combination of mitigating and 
aggravating circumstance, and the substitution of 
judicial discretion, was dangerous and premature, 
and that the length of sentence would be regulated 
by the political bias of the sentencing court. But in 
the end, the insular legislators accepted the innova- 
tion and voted it through unanimously on the last 
day of the session. Such confusion existed, however, 
that a sort of enrolling committee was continued 
after the adjournment to decide questions of fact 
as to what the bills voted through the houses con- 
tained, or rather should have contained according to 
the journals of the houses when presented to the 
Governor for his signature. It must in fairness be 
interjected that although unfortunately the changes 
in the island’s system of criminal procedure were 
inaugurated under the auspices of men with scant 
practical or theoretical training on either side of any 
criminal bar anywhere and the precision and accuracy 
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inherent as a virtue and not a defect in English 
criminal pleading when intelligently practiced was 
replaced for a time by absurd and horrifying loose- 
ness, the new system of criminal justice is one 
American the island has assimi- 
lated naturally and gratefully, and no one pines for 
the good old days of the Spanish Penal Code. The 
first insular Legislature of Porto Rico had therefore 
amplified the organic act as to the duties of the 
heads of executive officers and their subordinates, and 
recast the system of criminal justice, and provided 
for dissolution of marriages. One of their first acts 
had been one, almost political in character, whereby 
the monopoly enjoyed under the civil law system by 
notaries who had purchased their offices from the 
crown of Spain was abolished. The system itself 
was not changed and the notarial function remained 
as important as before, for the notary besides doing 


innovation which 


all conveyancing work was compelled to keep his 
office open as one for public record of deeds and wills. 
By the new legislation any lawyer could qualify as 
a notary on giving a bond. The old notaries who 
were all members of the political party which re- 
mained away from the first insular election, and chose 
no delegates to the Legislature filed at the end of 
two years claims for indemnity amounting to 
$800,000, but in the session of 1907, the amount of 
the appropriation they asked for their indemnization 
was only $49,000. 

Some scattering statutes were also enacted intro- 
ducing to the islands injunctions and writs of man- 
The native bar 
never made any practical use of the new remedies in 


damus, certiorari and quo warranto. 


those years, as they had no knowledge of the prin- 
ciples governing their application, and such attempts 
as they made based on the barren wording of short 
and empiric statutes were almost without exception 
entirely futile. 

The second legislative assembly of Porto Rico did 
nothing at its first session beyond amending the new 
criminal procedure in the direction of restoring the 
facility with which appeals, ipso facto acting as 
stays of execution, were obtained under the former 
procedure. The minds of the legislators were bent 
upon the passage of an act to raise money on the 
credit of the ruined cotfee 
planters and other subjects received scant attention. 

At its second session, however, the members were 
induced by Attorney General Sweet to abrogate the 
judicial organization of the island. To Mr. Sweet, 
who came from Idaho, existing local law was nothing 
but a source of headache and annoyance and in this 
he was a great contrast to his predecessor Mr. Har- 
lan, who, although he came from a state where the 
law prevailed, spent 


island to be lent to 


common procedure 


law of the island and’ became so interested in the 





studious | 
nights endeavoring to inform himself concerning the 


subject that after he resigned his office he went to 
Spain and attended a course of law lectures there, 

The island legislators believed that the revision as 
indicated by Congress should be completed, and an 
able young Porto Rican lawyer, who was serving as 
judge in one of the district courts prepared during 
the months of the long Porto Rican summer, on the 
request of the chairman of the committee on legisla. 
tion, a draft revision of the civil procedure code for 
which he drew liberally on American sources and 
ruthlessly eliminated Spanish abuses. Mr. Sweet 
threw it contemptuously into his scrap basket, and 
the tired young judge nearly shed tears in_ his 
chagrin and disappointment. The island was redis. 
tricted by increasing the districts from five to seven, 
and the word went out early in the progress of the 
measure that none but natives would be selected for 
the new judgeships and that acceptability to the 
attorney general and his lieutenants in the Legis- 
lature would count for more than learning or pre- 
vious service. When the bill passed and the appoint- 
ments were made, it was found that almost the en- 
tire personal staff of the attorney general had been 
shifted from his office into the island courts. The 
attorney general’s rallying ery to “ get on the band 
wagon of American prosperity ” by Americanizing in 
form the courts and the procedure was effective 


enough to induce also the enactment of a new civil | 


procedure law translated directly and without re- 
vision from that of Idaho. 
during the first session of the third legislative as- 


sembly by an evidence act and a statute regarding : 
wills probates and intestacy administration drawn |) 
from the drafts prepared by Judge Daly of the | 


Foraker act revision commission. 


One subject on which much legislative time has . 


been spent is that of marriage. Under a control 
almost exclusively ecclesiastical legal marriage had 
become formal, difficult and expensive, while divorce 
was impossible. The Spanish law makers had pro- 
mulgated many’ wise and humane provisions for the 
equitable division of a decedent’s estate and for the 
maintenance of the helpless, but their classification 
of offspring as lawful heirs, natural children, and 
illegitimates pointed to a very confused state of so- 
ciety. The earliest and most useful reform was one 
providing for the issue of a civil marriage license for 
a nominal fee. Another of more doubtful utility was 
an act entitled “ Natural Marriages,” which in effect 
elevated cohabitation and parentage into presump- 
tive or statutory matrimony. 

On the subject of divorce innovation ran amuck. 

The most lax western statute was none too liberal, 
and scores of couples obtained their freedom under 
the revised code for cause no more serious than the 
use by one spouse to the other of insulting language. 


Before the writer the answer was once made to a 
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plea for alimony that the husband was already pay- 
ing support to two former spouses, and their chil- 
dren. 

Two years or more ago the forces which made for 
radical innovation and for wholesale discarding of a 
legal system, closely interwoven with the lift of the 
people without discriminating between the good, the 
useful and the essential, and that which was now es- 
sential, and out of tune with the new sovereignty had 
spent themselves. The insular political party which 
was led to believe that statehood in the Union would 
reward the enactment of a mess of western statutes 
met defeat, and was succeeded in local power by a 
party possessed of a more vivid respect for Porto 
Rico’s insularity or political and legal identity— 
“the individuality of the island” is what the party 
leaders eall it. The Spanish mortgage law, which 
embodies the law of the island on the subject of real 
estate and is regarded by native lawyers as a monu- 
ment to the intellectual genius of Spanish codifiers 
has thus resisted repeated attempts of American 
officials to supersede it, who found the present law 
to interfere with drastic enforcement of liability 
for land taxes, and could show as a license to 
revise a statute involving such technical knowledge 
of both the common and the civil law systems train- 
ing in the Washington Census Bureau. 


It is to the credit of recently serving members of 
the insular Legislature that in spite of the deep- 
seated dissatisfaction both on the part of the bar 
and of the laity throughout the island with the at- 
tempts above recounted to discard the ancient legal 
system of the island and substitute a new one, they 
have not seriously proposed to revoke any of the 
changes and thus enhance the confusion and uncer- 
tainty one degree further. Radical and irrational 
innovation has ceased, but the results of the house 
wrecking work already accomplished were accepted 
in the spirit of making the best of them and another 
compiling commission has been at work more than a 
year reducing to order the wreckage of the old civil 
law, the military orders, and the new superstructure. 

The general result is that under new forms of 
procedure, the principles and practice of the old sys- 
tem continue to flourish with little 
their Spanish characteristics. The years have flown 
swiftly and an appreciable element to be added to the 
situation is the advent to the insular bar of young 
Porto Ricans graduated from northern law schools, 
instead of Havana and Barcelona. Empiricism and 
superficiality will disappear as the deeper study and 
wider experience become manifest, and the intoler- 
able chaos in jurisprudence at present prevailing will 
resolve itself to something orderly and logical. But 
the development of the revision of the laws of 
Porto Rico up to the present is not calculated to 
cause satisfaction to the lawyer with a fondness for 


abatement of 





orderly and scientific development of jurisprudence, 
or minister to the pride of Americans in American 
genius for colony ruling. 





The Power and Influence of Suggestion on the 
Mind, and Its Relation to Longlevity. 


By CriarK Bett, Esq., LL. D., of New 
Medico-Legal Journal. 


York, in 


When the mind is quickened out of doubt, 
The organs though defunct and dead before, 
Break up their drowsy grave and newly move, 
With Fresh Integrity. 

—Henry V, Act IV, Sce. 4. 

I want to help you to grow as beautiful as God 
meant you to be when he thought of you first.— 
George MacDonald, The Marquis of Lossie. 

Outside the now universally recognized influence 


’ 


of “ Suggestion” in the treatment of disease, among 
the master minds and profound thinkers among med- 
ical men, the power and the resistless influence of 
extraneous impressions, which affect the mind, de- 
mand our careful conscientious study. 

If death itself can be induced by mental impres- 
sions alone, of which there is not the slightest doubt, 
is it not worth our while to consider how far we are 
affected by our environment, habits and methods of 
living. 

I cite the old case, of the man, condemned to death, 
and handed over to the medical men, for execution, 
who informed him that he would be bled to death, 
but without the slightest pain. He was shown the 
preparation of the vessels to catch his blood, and all 
the accessories, then blindfolded, and a small stream 
of water poured from a can on his naked arm, and 
after a sharp blow, he heard what he believed was his 
blood falling into the basin; an attendant was hold- 
ing by his side, when he was blindfolded. He grad- 
ually sank, grew weaker and weaker, and expired at 
what seemed to him to be a real execution, but wholly 
imaginary, in fact, a complete but unsuspected mental 
delusion. 

Mr. Harry Gaze told me of a case, within his per- 
sonal knowledge of Captain Overton, a centenarian 
of Long Beach, California, who lived to the age of 
105, and was in business till the day of his death, 
selling papers and small articles to visitors at that 
resort, and in perfect health, who died at his place 
of business, on being told he would die that day, 
and when he reached his business reading in a news- 
paper an obituary notice of himself, giving an ac- 
count of his death, which gave him such a mental 
shock, that he succumbed and died from the effects 
of the mental impression caused by a practical joke 
sought to be played upon him. 
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Can we be too careful of what impressions we 
allow to fall on the mind of the child impressionally. 


I heard Mr. Harry Gaze lecture recently, and he 
criticized the prayer we teach our infant children 
to make every night on retiring—* Now I lay me 
down to sleep,” ete. 

He said it was a terrible mistake to have placed 
before the mind of an infant child, every day as a 
part of a prayer the thought of death, as in “If I 
should die before I wake.” 


Is it not a serious experiment, this constant plac- 
ing the thought of death not only but “ sudden 
death ” before the mind of a child every day and day 
after day, of life and might it not tend to result in 
early death? 


The mind of a child is most impressionable. It 
should not be allowed to contemplate death and espe- 
cially the fear of death habitually. Its teachings 
should be: the joy of life, of health, of strength, of 
the Infinite. The prayer should be uplifting, aspir- 
ing, joyous. 

Character is thus formed. God and the Infinite 
should, of course, go into the mind and soul of the 
child daily and constantly. The thought of, or the 
contemplation of death, should rarely be brought to 
the consciousness of the young, and the eager soul 
of childhood, of youth or into the life of us all. 


We are auto-hypnotizing ourselves for early death, 
if we are daily in our prayers, deliberately contem- 
plating the fear of death as facing us constantly. 

The human mind has no doubt been greatly in- 
fluenced, and often dominated, in the history of the 
race, by accepting the words of the Prophet as plac- 
ing the round of human life at three score years and 
ten. It was used as a figure of speech, not as a 
statement of fact. The constant suggestion of death, 
or entertaining the fear of death or fear at all, is as 
dangerous to the adult as to the child, and espe- 
cially so to the aged, the infirm or to the debilitated 
mind of the invalid. 

Youth and age are relative terms to indicate how 
far the soul remains youthful. I have a friend who 
fancied he was old, at 50, and commenced to believe 
himself to be old, retired from all active work, and 
actually began to stoop, and walk slow, and behave 
according to his idea of what was due to his mental 
conception of old age. 

The oldest member of the Institute of France is 
M. Rousse, in his 91st year. He is an authority on 
the Statistics of Longlevity. He states that in Paris 
there are 620 nonogenarians, of whom 99 are in their 
100th year. 

Sir John Dalton Hooker, G.C.S.1I.C.B. F.R.S., 
author, naturalist and traveler, celebrated his 90th 
birthday in London this summer. 

M. Housse, the Paris authority, says, that in Paris 
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there are 10,509 octogenarians, or 359 to every 100, 


000 inhabitants. 

His statistics show that Paris as a residence is 
more conducive to longlevity than any of the large 
cities of the world. 

Among the octogenarians, we need mention in the 
same feeling, only a few of the notable men of our 
own time heading the list with Mr. Russel Sage, 87 
years, who should have lived to 100, who did not find 
time to take a vacation, the bulk of the vast fortune 
which he amassed, or more than half of it, after he 
was 80. 

Dr. A. N. Bell, editor and founder of the “ Sani- 
tarian,” who kept at his desk till 83, and is as com- 
petent as ever with only the infirmity of deafness. 

Wilson MacDonald, the sculptor, what at 83 is as 
busy putting the statue of Washington in the public 
schools as he was at 75. 

Elizabeth Cady Stanton 87, Harriet Beecher Stowe 
85, her sister Isabella Hooker, Baron de Lesseps 839, 
Judge Taney 87, Noah Webster 85, Tennyson 83, 
Herbert Spencer 83, Palmerston 81, Marshal Soult 82, 
Professor Morse 80. And among members of the 
Medico-Legal Society 1 recall, without making the 
list at all complete, besides Luther kR. Marsh 91, Dr. 
A. N. Bell 83, David Dudley Field 86, Professor Vir- 
chow of Berlin, R. Ogden Doremus, youthful till the 
day of his death 82, and his father Thomas C. 82, 
and his grandfather Coe Thomas Doremus 94, all 
octogenarians and all active and in full possession 
of their faculties at death, except his grandfather 94. 

Hon. W. P. Letchworth, 85 years, is in full mental 
strength and activity. 

Among judges and jurists now living, Charles 
Donohue, in full practice at the Bar, one of the sagest 
counsel in the city, 84, Judge Charles R. Ingalls 83, 
Judge Augustus Bockes will celebrate his 90th birth- 
day if he lives till November next, Mary Louis 
Thomas, Vice-President for New York of the Medico- 
Legal Society at her death, February 13, 1907, at 85, 
and active intellectually till near her death. 

Elbert Hubbard writes me: ‘“ My father here at 
87 is the best man of his years, mentally and physi- 
cally, 1 ever saw; his mind is just as active as mine. 
He sleeps, walks, reads and talks like a man.” 


The August obituary list of the Review of Reviews 
contains the names of the widow of Professor Agassiz 
at 85, Sir John Hall, ex-Premier of New Zealand, at 
82, Churchill J. White Banker of Kansas City at 82, 
Count Constantin Nigra, Dean of the Italian Diplo- 
mats at 80, Hiram J. Ayers, inventor of a giant 
powder, at 84, Prof. Ernst Hugo Fischer of Heidel- 
berg 83, and a longer list of septuagenarians, headed 
with Joseph Knight, Editor Notes and Queries, Lon- 
don, 78. Governor Ordway of Idaho 79, Hector Heine 
Matot, French Novelist, 77, Rev. Wm. Kirkus of the 
P. E. Church 77, Wm. Frederick S. Schenck, Engineer, 
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N. Y. City Elevated Roads, at 77, closing the 80 list, 
besides a large number past 70 under 76. 

This partial citation of names shows the unwisdom 
of allowing our minds to be dominated by the popular 
superstition that 70 or 75 is an age when human 
activity should cease, when old age commences and 
youth ceases. There is no age at which man should 
voluntarily cease his activities for usefulness. The 
race should come out of its hypnotie trance as to 
youth and age. 

The mind eontrols all. If fear is out of the mind 
and the soul is in harmony with its work, the laws 
of life and health observed with the simple life, 
plenty of out-door exercise and frugal living, it is 
the fault of the individual if he does not attain the 
century of human life, to which Dr. Brown Sequard 
of Paris asserted every man was entitled. 

The danger lies in the mind accepting and being 
influenced by error as to youth and age. 

The Gospel of to-day should be perpetual youth, 
and of work as long as work is a joy to the heart. 

Harry Gaze is one of the disciples of this doctrine, 
in which he speaks like “ one of the twelve ” and “ his 
mission is of The Truth and of ‘ Everlasting Life.’ ” 





3:0; 


Power of Municipal Corporations to Grant 
Exclusive Privileges. 

The rapid development of the law due to the ever 
increasing number and importance of public service 
corporations has given rise to many interesting ques- 
tions of vital importance to both the corporations and 
the municipalities, and has left it in many respects 
in an uncertain and unsettled condition. Because of 
the fact that cases involving the question indicated 
in the heading often go off on constitutional grounds, 
two very recent decisions by the United States Su- 
preme Court, Vicksburg v. Vicksburg Waterworks 
Company, 202 U. S. 453, 26 Sup. Ct. Rep. 660, decided 
in 1906, and Water, Light & Gas Company v. City of 
Hutchinson, 207 U. S. 583, 28 Sup. Ct. Rep. 135, de- 
cided Dec. 23, 1907, are especially worthy of note. 

In the Vicksburg case the facts briefly stated were 
as follows: The city of Vicksburg, Miss., with the 
usual general authority to supply itself and inhabit- 
ants with water and to enter into contracts with 
reference thereto, executed a contract with the water 
company’s assignors whereby they were to furnish 
the city with water, the city on its part contracting 
“that in consideration of the public benefit to be de- 
rived therefrom the exclusive right and privilege is 
hereby granted for a period of thirty (30) years 

of erecting, maintaining and operating a sys- 
tem of waterworks,” ete (Vicksburg Waterworks Co. 
v. Vicksburg, 185 U. S. 65, 69). Later the Mississippi 
Legislature passed an act authorizing municipal cor- 


wererta 





porations within the State to establish municipal 
water plants for the purpose of furnishing themselves 
and inhabitants with water for public and domestic 
purposes. Pursuant to authority granted by this act, 
the city council of Vicksburg enacted an ordinance 
for the establishment of such a plant, whereupon the 
water company instituted suit in the United States 
Cireuit Court to enjoin the city from proceeding fur- 
ther, claiming that this last ordinance and the pro- 
ceedings about to be taken thereunder interfered with 
its exclusive right and impaired the obligation of its 
contract with the city. The Cireuit Court allowed the 
injunction, which order upon appeal to the Supreme 
Court was affirmed. 5 Mich. Law Rev. 42. 

In the Hutchinson case the complainant company 
had acquired from its assignors rights under a cer- 
tain contract made with the defendant city, whose 
authority from the State was of the same general 
nature as that of Vicksburg. The contract in terms 
granted them “the exclusive right and privilege for 
the term of twenty years from the date of the pas- 
sage and approval of this ordinance (No. 402), of 
supplying the city of Hutchinson, Reno county, Kan., 
and the inhabitants thereof, by a system of water- 
works with water with electric current for 
electric light and power,” ete. That the contract con- 
ferred, or purported to confer, an exclusive right or 
privilege cannot be denied, and the Supreme Court 
so considered it in its opinion. In 1905, some years 
after the date of the contract referred to and after 
the company had expended considerable sums of 
money in improvements, ete., on the strength of its 
supposed exclusive right, the city council, by its or- 
dinance No. 651, granted to certain other parties the 
right to construct and operate a street railway and 
to construct and operate electric and gas plants for 
the purposes for which electricity and gas may be 
used. Thereupon the complainant brought suit in the 
United States Circuit Court to restrain the city and 
the grantees of the right under ordinance No. 651 
from interfering with its exclusive rights, basing its 
claim upon the same grounds that were urged in the 
Vicksburg case. The court refused to grant the in- 
junction for the reason that the city of Hutchinson 
had no authority, under the charter and the laws of 
Kansas, to grant an exclusive right or privilege such 
as it had purported to give complainant. 144 Fed. 


256, 5 Mich. Law Rev. 136. On appeal to the Su- 
preme Court the decree of the lower court was 
affirmed. 


It will thus been seen that in these two cases, in 
which the decrees of the Supreme Court were exactly 
opposite, the only difference in the facts out of which 
they arose was that in the one it was a thirty-year 
exclusive franchise to furnish water, which was vio- 
lated by the city attempting to establish a municipal 
water plant, while in the other case the franchise was 
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for twenty years, violated by the city attempting to 
grant the right to furnish electricity to the city and 
its inhabitants to a new company. Neither the dif- 
ference in time nor the fact that in one case it was a 
water supply that was involved, while in the other it 
was electricity, seemed to influence the court in arriv- 
ing at its conclusions, thus leaving as the only real 
distinguishing feature the fact that in the Vicksburg 
case it was the city itself that attempted to establish 
a competing plant, while in the Hutchinson case the 
city, instead of putting in its own plant, granted that 
right to third parties. 

At first blush the two cases seem to be almost 
squarely in conflict, but a careful analysis of the 
opinions and facts upon which they were based shows 
possible grounds of distinction. It is the purpose of 
this note to point out and briefly discuss those 
grounds, together with a consideration of the prin- 
ciples involved and the cases relative thereto with 
especial reference to the decision of the United States 
Supreme Court. 


Municipal and public corporations are creatures of 
the State, created primarily for the purpose of 
enabling the State to more adequately administer its 
governmental functions and duties, and as such they 
act as agents of the State. As such agents they have 
no powers except those granted by the charter or the 
general law in express terms or by necessary implica- 
tion. In the case of the municipal corporation there 
is the additional feature that to a certain extent its 
creation is for the benefit of the people within its 
limits, but that fact does not confer upon them any 
wider powers. As between the State and the munici- 
pality any doubt as to the construction of powers 
granted, is resolved in favor of the State, the interest 
of the public at large being in theory considered as 
superior to that of any portion thereof. Detroit 
Citizens’ Street R. Co. v. Detroit R. Co., 171 U. S. 48, 
43 L. Ed. 67, 18 Sup. Ct. Rep. 732. While as between 
the municipality and an individual or private cor- 
poration any doubt as to the construction of the ex- 
tent of any power or right granted by the city, is 
resolved in favor of the city, the interest of a por- 
tion of the public being considered as of paramount 
importance to that of any individual or private cor- 
poration. Rogers Park Water Co. v. Fergus, 180 
U. 8. 624, 45 L. Ed. 702, 21 Sup. Ct. Rep. 490; Free- 
port Water Co. v. Freeport, 180 U. S. 598, 45 L. Ed. 
688, 21 Sup. Ct. Rep. 497; Joplin v. Southwest Mis- 
souri Light Co., 191 U. S. 150, 48 L. Ed. 127, 24 Sup. 
Ct. Rep. 43; Owensboro v. Owensboro Waterworks 
Co., 191 U. S. 358, 48 L. Ed. 217, 24 Sup. Ct. Rep. 82. 
In the early and leading case of Charles River Bridge 
v. The Warren Bridge, 11 Pet. 422, the rule was 
stated by Mr. Chief Justice Taney to be that no grant 
by the Legislature to a private corporation or individ- 
ual would be considered as exclusive unless granted 








in the clearest express terms, and that every doubt 
would be resolved against the individual and in favor 
of the public. The principle of this case has since 
been reaffirmed in a multitude of cases. So had the 
Legislatures of Mississippi and Kansas made the con- 
tracts directly with the water companies, instead of 
making them through their agents, the cities of 
Vicksburg and Hutchinson, such contracts would not 
have been construed as granting exclusive rights un- 
less so expressed in the most unequivocal terms. Still 
in the Vicksburg case the court held that a contract 
by the city granting an exclusive right was valid 
(for otherwise the city would not have been barred 
from erecting its plant), thus necessarily holding that 
the city had such authority from the State. But its 
authority from the State was in mere general terms, 
there being no express power given to confer exclusive 
rights. In reaching its conclusion it is apparent that 
the court went squarely contrary to the settled rules 
of construction, and held in effect that what the State 
could not do directly it could do indirectly through 
its agent. 

It may be answered to this objection that the power 
to make such a contract was given Vicksburg by nee- 
essary implication, that it could not exercise the 
powers expressly granted except in that manner. 
But the court did not put its decision on that ground, 
and in the Hutchinson case it concluded that such a 
contract was not necessarily the only manner in which 
the city’s express powers could be exercised. The 
only ease which it has been possible to find holding 
that such a contract was necessary to the execution 
of the powers conferred is Atlantie City Waterworks 
Co. v. Atlantie City, 39 N. J. Eq. 367. 


It would seem, therefore, that in the Vicksburg 
case the Supreme Court must have found the contract 
between the city and the water company to be valid, 
as otherwise the city would not have been prevented 
from establishing its own plant, there being no con- 
tention that there was anything besides the contract 
that prevented it. 

In the cases in which the Supreme Court has been 
called upon to consider the question it has held that 
a municipal corporation cannot grant an exclusive 
franchise without express authority from the State 
so to do. Minturn v. LaRue, 23 How. 435; Wright 
v. Nagle, 101 U. S. 791. 


In Minturn v. LeRue the city of Oakland, which 
had general authority by its charter to establish and 
regulate ferries, granted to the complainant the ex- 
clusive right of operating a line of ferries between 


that city and San Francisco. Later the defendant 
undertook to run a competing line. The object of 
this action was to secure an injunction restraining 
the defendant from interfering with the complainant’s 
exclusive right. The question whether, under the 
power conferred upon the city, it had authority to 





THE ALBANY LAW JOURNAL. 


57 








grant the exclusive right which it purported to have 
done was squarely presented. In holding that the 
city had not such authority, the court, by Mr. Justice 
Nelson, said (page 436): “It is a well settled rule 
of construction of grants by the Legislature to cor- 
porations, whether public or private, that only such 
powers and rights can be exercised under them as 
are clearly comprehended within the words of the act 
or derived therefrom by necessary implication, regard 
being had to the objects of the grant. Any ambiguity 
or doubt arising out of the terms used by the Legis- 
lature must be resolved in favor of the public. This 
principle has been so often applied in the construction 
of corporate powers that we need not stop to refer to 
authorities.” 

In Wright v. Nagle the inferior court, which under 
the statutes of Georgia had authority to establish 
and regulate ferries and bridges, gave to complain- 
ants what in terms amounted to an exclusive right to 
maintain toll bridges within certain limits. Later 
the commissioners of roads and revenue for the 
county authorized the defendant to erect and main- 
tain a bridge within the limits of the grant to com- 
plainants, who thereupon applied for an injunction 
to restrain the interference with their exclusive right. 
The lower court and the Georgia Supreme Court held 
that the grant to complainants did purport to be ex- 
clusive, but that the inferior court had not the power 
under the general authority conferred upon it to 
grant an exclusive right to erect and maintain toll 
bridges, and so refused the injunction. On appeal to 
the United States Supreme Court the decision was 
affirmed. 

In the other Federal courts and in the State courts, 
almost without exception, the rule seems to be to the 
same effect as announced in Minturn v. LaRue and 
Wright v. Nagle. See Jackson County Horse R. Co. 
v. Interstate Rapid Transit Co., 24 Fed. 306; Sagi- 
naw Gas Light Co. v. City of Saginaw, 28 Fed. 529; 
Grand Rapids E. L. & P. Co. v. Grand Rapids E. E. 
L. & F. G. Co., 33 Fed. 659; The Westerly Water- 
works Co. v. Town of Westerly, 80 Fed. 611; Norwich 
Gas-Light Co. v. Norwich City Gas Co., 25 Conn. 19; 
Gale v. Village of Kalamazoo, 23 Mich. 344 (opinion 
by Cooley, J.) : Logan & Sons v. Pyne, 43 Iowa, 524; 
Long v. City of Duluth, 49 Minn. 280; Davenport v. 
Kleinschmidt, 6 Mont. 502; State v. Cincinnati Gas- 
Light & Coke Co., 18 Oh. St. 262; Altgeld v. City of 
San Antonio, 81 Tex. 436; Syracuse Water Co. v. 
City of Syracuse, 116 N. Y. 167. 


The decision in the Vicksburg case, as appears from 
the opinion of Mr. Justice Day, was based upon the 
decision of the same court in Walla Walla v. Walla 
Walla Water Co., 172 U.S. 1, 19 Sup. Ct. Rep. 77. But, 
as pointed out in 5 Mich. Law Rev. 42, the facts in the 


two cases were not at all the same. In the Walla 
Walla case the city had granted the water company a 





franchise to furnish water for public and domestic 
purposes, the city agreeing on its part that “ the city 
of Walla Walla shall not erect, maintain or become 
interested in any waterworks except the ones herein 
referred to,” ete. Subsequently the city attempted 
to establish a municipal plant, and an injunction re- 
straining the city from violating its contract was 
granted. But in that case there was involved no 
question of the validity of an exclusive grant, the 
only question considered being whether the city could 
contract to exclude itself from competing, and the 
decision of the court went only to the extent of hold- 
ing that a contract such as the city had there made 
was valid. The contract being valid, of course the 
city was properly enjoined. In the Vicksburg case 
the contract attempted to do more than merely ex- 
clude the city itself from competition; it purported 
to create an absolutely exclusive franchise—in other 
words, a monopoly. In the Hutchinson case the court, 
in line with what is manifestly the overwhelming 
weight of authority in the other courts and in its own 
decisions prior to the Vicksburg case, held that such 
a contract was ultra vires. It being ultra vires on 
grounds of public policy, the contract was void. If 
such a contract really is ultra vires, is it not a rather 
startling proposition to hold that by it a municipality 
ean bar itself from establishing a plant of its own 
and thus destroy the monopoly, and still at the same 
time and under the same contract is not prevented 
from granting the privilege to a third party and 
thus indirectly accomplish the same purpose? Yet 
that is exactly the condition in which the law is left 
by the decisions in the Vicksburg and Hutchinson 
cases. 

There are two reasons given for holding these ex- 
clusive privilege contracts void, first, because the 
city has no authority from the State to enter into 
such contracts; and, second, because a monopoly is 
thereby created, and monopolies are odious. How- 
ever, since the primary reason for holding that cities 
have no such authority is that a monopoly is created, 
the creation of which is possible only by the clearest 
terms and since the city has only such power as is 
given it, it is apparent that the two reasons really 
amount to but one, and that, the law’s aversion to 
monopolies. In practically every instance in which 
a city has granted such an exclusive right and then 
attempts to grant a new franchise to other parties 
or to establish a plant of its own, it is self evident 
that the object is the betterment of conditions caused 
by the monopoly. Nor does it require judicial ex- 
pression to establish the fact that in villages and 
cities of comparatively small size, where there are 
public service corporations already in operation, it 
is next to impossible to induce private capital to 
enter into competition. In such cases, unless the 
municipality can install its own plant, the established 
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companies have, in effect, as complete and secure a 
monopoly as they would have were their contracts 
purporting to give them their exclusive rights held 
valid and binding. In view of the large number of 
exclusive franchises which our municipalities have 
purported to give and the ever increasing popularity 
and demand for municipal ownership of public service 
enterprises, it is, indeed, much to be desired that the 
Supreme Court will not feel inclined to follow its 
decision in the Vicksburg case. 


In the opinion of the court in the Hutchinson case 
in distinguishing that case from the Vicksburg case, 
besides the difference in the facts, there was given 
one other ground, stated by the court as follows: 
“In the Vicksburg case it was pointed out that the 
power of the city to exclude itself from building 
waterworks was recognized to exist by the Supreme 
Court of Mississippi.” A most careful examination, 
however, of the opinion and statement of facts in 
that case discloses no such conclusion or even inti- 
mation that the decision was in anywise founded on 
that fact. The only Mississippi law or cases referred 
to were Collins v. Sherman, 31 Miss. 679; Gaines v. 
Coates, 51 Miss. 335, and Greenville Waterworks Co. 
v. City of Greenville, 7 So. 409. As clearly pointed 
out by Mr. Justice Day, those cases only went to the 
extent of holding that an exclusive grant would not 
be presumed, that clear and express terms must be 
used. But even granting that such had been shown 
to be the law of Mississippi, it seems that it would 
not have been controlling. In Wright v. Nagle, at 
page 793, Mr. Chief Justice Waite said: “It is true, 
the court below disposed of the case by deciding that 
the State statutes did not authorize the inferior 
court to grant Miller an exclusive right to maintain 
bridges within the designated limits, and that in so 
doing it gave construction to a State statute. It is 
also true that ordinarily such a construction would 
be conclusive on us. One exception, however, exists 
to this rule, and that is where the State court has 
been called upon to interpret the contracts of States, 
though they have been made in the forms of law, or 
by the instrumentality of a State’s authorized func- 
tionaries in conformity with State legislation.” See 
also Jefferson Branch Bank v. Skelley, 1 Black. 436: 
Louisville & Nashville Railroad v. Barnes, 109 U. S. 
254, 257; Louisville Gas Co. v. Citizens’ Gas Co., 
115 U. 8. 683, 697; Douglas v. Kentucky, 168 U. 8S. 
488; Vicksburg v. Vicksburg Waterworks Co., 202 
U. 8. 453. 

It seems, then, that the only possible manner of 
distinguishing or reconciling the decisions in the two 
principal cases is on the theory that, though a con- 
tract of a city granting an exclusive right for a term 
of years is void to the extent of not barring the city 





from conferring a franchise to other parties, still 
there is left in that contract enough force and vitality | 


to prevent the city from establishing a plant of its 
In other words, the court having held in the 
Walla Walla case that it was competent for a city 
by express contract to bar itself from competition, in 
eases involving such contracts as was considered in 
the Vicksburg and Hutchinson eases the court will 
hold invalid only that part which makes the contract 
exclusive, thus in effect severing it, retaining that 
which when standing alone has been held valid, anj 
rejecting the remainder. But suppose this kind oj 
contract were presented to the court: A franchise 
to a public service corporation, the city contracting 
not to grant a similar right to others, either not 
mentioning it at all, or expressly reserving the right 
to establish a municipal plant. Would not the cour 
have to hold such contract valid? There certainly 
would not be present the element of exclusiveness or 
monopoly, the ground upon which these franchises 
have been held invalid. And if the court would hol 
such contract valid, what would their holding be in 
another case similar to the Vicksburg case? In 
adopting this doctrine of the severability of the con 
tract the court has adopted a rule of construction 
quite contrary to the trend of previous decisions, for 
the tendency has been to hold that the municipality 
has not excluded itself. In fact, there is very respect- 
able authority for the view that even by express con- 
tract a city cannot exclude itself, there being no ques. 
tion of creating a monopoly involved. Elliott, Munic. 


own. 


Corps., § 148; Dillon, Munic. Corps., § 97, and cases 3 


cited —* R. W. A.,” in Michigan Law Review. 
A 





70: 


Marriage With a Deceased Wife's Sister. 


The passage of a recent statute in England remov- 3 


ing any legal disabilities from marriage with a de 
ceased wife’s sister has given occasion to a good deal 
of discussion as to the proper attitude of the Chureh 
of England in regard to the matter. 

In order to understand the merits of the question 
as to the lawfulness of marriage with a deceased 
wife’s sister from the religious, as distinguished from 
the secular point of view, it appears to be necessary 
to go back to the Reformation era. 

Those who contend for the lawfulness of such matr- 
riages claim: 

1. That such marriages are not forbidden by God’s 
law. Therefore the former statute forbidding such 
marriages might be properly repealed, and 

2. That any law of the Church forbidding such 
marriages is only a canonical or ecclesiastical law, 
and therefore the Church should not insist on the 
observance of its law, or visit disobedience with cen- 
sure, when by so doing it narrows a liberty given by 
Parliament. 

It will be convenient to consider the second point 
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first, and to remark, what is perfectly obvious, viz., 
that the law of the Church of England and of all 
other parts of the Christian Church is two-fold: 
First, the law set forth in, or to be collected from, 
Holy Scriptures, which by most parts of the Christian 
Chureh is regarded as the law of God and irreversible, 
and incapable of being dispensed with, or altered, or 
varied, by men or any man, or collection of men, 
whether in Parliament or any otherwise howsoever 
assembled; and this law is, unless of an obviously 
temporary or local nature, regarded as of universal 
obligation. A familiar instance of such a law is the 
ten commandments; secondly, the Church’s laws in- 
clude those which it has made itself from time to 
time in its own synods and assemblies, for its own 
guidance, or that of its members. These laws con- 
cern its organization and discipline, and from the 
nature of the case cannot pretend to be of universal 
obligation. It is pretended that the Church’s law 
against marriage with a deceased wife’s sister comes 
within the second category; whereas the truth of the 
matter is, that it comes within the first, and what is 
more, the English Parliament has emphatically so 
declared, as we will proceed to show. 

It is well known that Henry VIII in the first place 
went through the form of marriage with the wife of 
his deceased brother Arthur. Readers of Froude’s 
History will also know that the only sons born of 
that marriage died in infancy, and that the surviv- 
ing daughter was weak and delicate. Some people 
affect to regard Henry as a mere licentious libertine. 
Those who read Froude’s History will find many 
cogent reasons for modifying that opinion. No 
female sovereign had ever reigned in England. The 
Wars of the Roses and all the evils which a disputed 
succession had occasioned 
memory of men. 


still fresh in the 
The union Henry had formed had 
been contracted after a Papal dispensation. It ap- 
peared to him to have been visited, notwithstanding 
the dispensation, with Divine displeasure. Henry 
professed to have conscientious objections to con- 
tinue a union which had resulted so disastrously, and 
which he believed to be contrary to the law of God: 
and which besides imperilled the future welfare of 
the state. He submitted the question to all the 
learned men of the time, and most of them agreed 
with him, that the marriage was forbidden by God’s 
law, and that the Pope had no power to dispense with 
such a law. With such a case in hand and the mo- 
mentous consequences involved, it naturally followed 
that the whole question of the law relating to the 
prohibited degrees should come to be considered, and 
the conclusion which Henry VIII and his Parliament 
came to was this, that the prohibitions forbidden 
expressly or by reasonable intendment in Scripture, 
and they only, constituted God’s law on the subject, 
and they were neither capable of being suspended, 


were 





altered or dispensed with by any one—and they, and 
they only, were the prohibitions henceforth to be ob- 
served in England. This is perfectly plain from the 
wording of the following statutes: 28 Hen. 8, ¢. 7, 
, says (using modern spelling): “ And further- 
more since many inconveniences have fallen as well 


ae 


within this realm as in others by reason of marrying 
within the degrees of marriage prohibited by God’s 
laws, that is to say ”’—(it then proceeds to enume- 
rate the various prohibited degrees as set forth in 
Leviticus, including marriage with a wife’s sister and 
then declares): ‘All which marriages albeit they 
be plainly prohibited and detested by the laws of God, 
yet nevertheless at sometime have proceeded under 
colors of dispensations by man’s power, which is but 
usurped and of right ought not to be granted, ad- 
mitted, nor allowed, for no man of what estate, de- 
gree or condition soever he be, hath power to dispense 
with God’s laws, as all the clergy of this realm in the 
said convocations, and the most part of all the uni- 
versities of Christendom, and we also do affirm and 
think.” And it was thereby enacted that no person 
should marry within the degrees therein above re- 
hearsed. 

The 28 Hen. 8, ¢. 16, s. 2, also declared valid all 
marriages theretofore solemnized which were “ not 
prohibited by God’s laws limited and declared in the 
Act made in this present Parliament” (being the 
Act above referred to). 

These statutes were, it is true, repealed in the time 
of Mary, but the sections above referred to have been 
held by the courts to be operative for the purpose of 
the construction of the statute of 32 Hen. 8, ¢. 38, 
which was never repealed, and is still in force. This 
latter statute also dealt with the subject of pro- 
hibited degrees, and is the statute which still, subject 
to the change created by the recent act, is the law 
of the land regarding prohibited degrees, and that 
statute declares all marriages as within the Church 
of England shall be contracted between lawful per- 
sons as by this act we declare all persons to be lawful 
that be not prohibited by God’s law to marry. And 
it also declares that no reservation or prohibition, 
“God’s law except,” shall trouble or impeach any 
marriage without the Levitical degrees. 

In the case of Reg. v. Chadwick, 11 Q. B. 173, 
the court had to determine what was meant by 
“God’s Law” in this statute, and came to the con- 
clusion it meant the Levitical degrees as set forth 
in the statute 28 Hen. 8, c. 7, s. 7, above referred to. 
So that as a matter of law the Parliament of Henry 
VIII not only declared the Levitical law to be “ God’s 
laws,” but gave it also a Parliamentary sanction, and 
in fact made it the law of the land. 

The recent act of Parliament in England has re- 
moved this Parliamentary prohibition so far as a 
deceased wife’s sister is concerned, and created this 
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dilemma, that Parliament has declared that a pro- 
hibition contained in what itself has declared to be 
God’s law shall no longer be enforeéd by any tem- 
poral penalty. Persons who contract such unions are 
able to acquire the status of husband and wife, and 
their children are legitimate. No temporal disa- 


bilities any longer accompany such unions. 


It can hardly be reasonably pretended that if the 
prohibited degrees as set forth, or by reasonable in- 
tendment to be collected from the book of Leviticus, 
is “ God’s law,” as Henry VIII’s Parliament declared, 
that it is competent for any Parliament to repeal it. 
A Parliament may say, as it has done in the case of 
adultery, we will not visit the offense with any tem- 
poral punishment; and it might say the same with 
regard to stealing, and repeal all laws for the pun- 
ishment of theft; but the law of the Church will still 
be “Thou shalt not steal—thou shalt not commit 
adultery.” And if the Church were to teach or ac- 
quiesce in the doctrine that the removal of temporal 
punishments or disabilities makes those acts lawful, 
from a religious standpoint it would be recreant to 
its plain and obvious duty. 

Can it take any other stand with regard to the 
prohibition to marry a deceased wife’s sister? All 
the ingenious sophistries which have been invented 
by the advocates of such marriages to establish that 
such marriages are not prohibited in Leviticus, are 
specious attempts to evade that law. Every law, 
human and divine, ought to be construed on the as- 
sumption that the law is intended to be consistent, 
whereas all these arguments go to show that this law 
is inconsistent with itself, and while it prohibits mar- 
riage with a deceased husband’s brother, it never- 
theless, according to these sophisters, allows mar- 
riage with a deceased wife’s sister; although the law 
is plainly based on the fundamental proposition that 
by marriage a man and woman become “ one flesh,” 
and the relatives of one become thereby the relatives 
of the other. 

These sophistal arguments appear to have weighed 
with the heterogeneous assembly in Parliament as- 
sembled, but ought they to weigh with the Christian 
Church, whose part and duty it is to guard, and in- 
struct people against breaches of “ God’s law?”—no 
matter whether they are liable to be visited with 
temporal disabilities or not. 

Those who find fault with the bishops for uphold- 
ing “ God’s law” against those who would encourage 
and facilitate its breach by the removal of temporal 
disabilities or punishments, appear to be ill advised. 

Can it be pretended that it is the duty of the 
clergy of the Church of England or of any other part 
of the Christian Church to take not only the law of 
the land, but also its morals, from Parliament, and 
because temporal disabilities are removed from the 








violation of what the Christian Church or any con- 


siderable part of it regards to be God’s law, to sane. 
tion or connive at breaches of that law? Surely no 
greater breach of the principle of toleration of re. 
ligious opinions could be made than if the members 
of the Church of England or of any other part of the 
Christian Church were required to conform their re. 
ligious opinions to those of a mere majority of the 
Imperial Parliament, or any other secular assembly, 
on this or any other religious question. 


Notwithstanding the close connection of Chureh 
and State in England, Parliament has never yet taken 
upon itself, without the concurrence of the ecclesiasti- 
cal authorities, to interfere with the teaching of the 
Chureh in matters of religion—and although there 
appear to be some clergymen of that Church who 
think the judgment of Parliament superior to that 
of the Church, yet even these gentlemen are in the 
dilemma that Parliament itself has solemnly declared 
that marriage with a deceased wife’s sister is con- 


trary to God’s law, and it is evident that the Parlia- 


mentary removal of temporal disabilities for its 
violation, cannot make it any less God’s law in A. D. 
1907, than it was in A. D. 1536. 

It is of course to be regretted when there appears 
to be any conflict between the laws of the State and 
the laws of God; or what any considerable section 
holds to be the law of God. But it may be observed 


that neither in the statute of Canada or the recent 


imperial statute, is there any command to men to 7 


marry their deceased wives’ sisters, or any repeal real 
or pretended of the law of God. Parliament has at 
all events no power over such laws. 


What it has 7 


done is, as we have already said, merely to remove 


the temporal disabilities which previously accom: 


panied a breach of the prohibition against marrying [ 


a deceased wife’s sister, and perhaps on the whole 
that law may be justified on this ground, viz., that 
neither England nor Canada is an_ exclusively 
Christian country. The principles of toleration 
which now prevail could not be said to have their 
due weight if under pretense of religious opinion 
restraints on marriage were imposed on one who not 
only did not hold but expressly repudiated (as they 
lawfully may) such convictions. We must recognize 
the fact that many non-Christians and even some 
Christians both in England and Canada do not recog: 
nize the Levitical degrees as being the law of God. 
Many non-Christians indeed have doubts whether 
there is a God. ‘The relations of the sexes they con- 
sider should be regulated by the experience gained 
in breeding the lower animals, and by no other law. 
In-and-in breeding of animals has in their opinion 
not been found to be detrimental to the lower ani- 
mals, therefore, in their opinion, it would not be 
detrimental to the human race. The Christian 
answer, that man is not a mere animal, they regard 
with contempt. 
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A book has been written indeed to establish that 
there is no reason why brothers should not marry 
with sisters, or sons with their mothers, or fathers 
with their daughters, and to justify such unions. 
We who still have a belief that the law laid down by 
Moses was laid down for the welfare of mankind and 
not merely for the Jews, may congratulate ourselves 
that such horrible ideas are not very widely current. 
In spite of the stock breeding theories as to in-and-in 
breeding, humanity as a rule very properly revolts 
at their application to human beings. Still, as has 
been said, there is a wide prevalence of opinion in 
the community in favor of permitting marriages with 
a deceased wife’s sister; and in deference to that 
opinion Parliament both in Canada and England has 
removed temporal disabilities. But that it seems to 
us would merely make it more imperative on all who 
believe that such marriages are contrary to God’s 
law to refrain from such marriages themselves, and 
to induce others to refrain therefrom; and this surely 
is a duty which rests on all teachers and ministers 
of the Christian religion, to whatever denomination 
they belong, who believe that the Levitical law is the 
law of God touching the matter.—George S. 
sted, in “Canada Law Times,” 


Holme- 
Toronto. 
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Bill-Boards on Private Property. 


With regard to the suppression or control of ad- 
vertising signs on private property the following 
language, attributed to Thomas Hastings, Esq., in a 
recent newspaper interview, may be repeated: 

“In my opinion the only way we can check the 
evil is through taxation. In Paris every window is 
taxed, with the result that the windows there are 
fewer in number, but larger and accordingly more 
artistic. New York could tax these signs and bill- 
boards according to their number and size, and the 
revenue obtained therefrom would more than support 
a commission whose sole duty would be to regulate 
outdoor display advertising. This would help to stop 
much that is objectionable. Every business man 
should be allowed to advertise on his own property. 
He cannot be denied that right, and it is safe to 
assume that the signs over his own place of business 
would be as artistic and as attractive as possible. 
The moment, however, he extends his signs to some 
other person’s property, that person should be taxed 
and the tax should be a prohibitive one. ‘ 
Every landholder has the right to rent his soenerty 
for lodgings, offices or business, but I hold that no 
one has the right to sell space on the outside of 
such property or over it to persons in no way con- 
nected with it, for the sole purpose of flaunting ob- 
jectionable pictures and sentiments in the faces of 
the passing public. If the private interests insist 





upon taking such liberties with the feelings of the 
public they should in return be made to pay taxes 
to the public.” 

Unfortunately, the owner of private property— 
we are speaking of ordinary property, not property 
used in connection with a public franchise—has the 
legal right to use it in any manner he chooses for 
advertising purposes, free from interference under 
the police power. In the celebrated Copley case in 
Massachusetts (Attorney-General v. Williams, 174 
Mass. 476), it was held that the use of private prop- 
erty might be curtailed for a public aesthetic use, 
under the exercise of the right of eminent domain 
and upon making compensation to owners for their 
loss. A large number of cases, however, in the differ- 
ent States have held that the police power is con- 
fined to the protection of public safety, health and 
morality, and that the use of bill-boards upon pri- 
vate property may not be interfered with no mat- 
ter how serious a public eyesore may result (Peo- 
ple v. Green, 85 N. Y. App. Div. 400; New Jersey, 
te., Co. v. Atlantic City, 58 Atl. Rep. 342, N. J.; 
Passaic v, Patterson, ete., Co., 62 Atl. Rep. 267, N. 
J., and cases cited; Chicago v. Gunning System, 73 
N. E. Rep. 1035, Ill.).. The matter was discussed in 
an article in the Harvard Law Review for Novem- 
ber, 1906, entitled “ Public Aesthetics,” in which it 
was said in part: 

“Tt is believed that both on theoretical and prac- 
tical grounds the law must be taken as settled that, 
although public aesthetic ends may be effectuated 
by statute or ordinance through the exercise of emi- 
nent domain, the same object may not be accom- 
plished by legislation under the police power with- 
out compensation. 

“It does not, however, follow that the analogy to 
offensive sounds and odors will always remain ut- 
terly futile. It is submitted that judicial power 
might be exercised under the facts ci a given case to 
restrain a particular advertisement or collection of 
advertisements as a nuisance. An inherently lawful 
business may constitute a nuisance because of the 
manner or place in which it is conducted. It is en- 
tirely possible that the increasing aesthetic senti- 
ment will in time sanction the judiciary in taking 
cognizance of particular nuisances, as is now done 
with nuisances of noise and smell. It is well settled 
that courts may take notice that the standard of 
comfort differs according to the situation of property 
and the class of people who inhabit a locality. In 
this country, as well as in England, the character of 
a neighborhood—whether residential or busintss—is 
Ac- 
it might be determined that advertise- 
ments that disfigured a certain neighborhood entirely 
devoted to residence fell within the purview of pro- 
gressive equitable jurisdiction. 

The suggestion has also been made that advertise- 


vitally important on the question of nuisance. 
cordingly, 
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ments may be controlled through the taxing power. 
There is no good reason why that form of business 
enterprise should not be taxed, and taxed heavily. 
It is already obnoxious to the aesthetic sense of the 
community, and is daily becoming more so. If bill- 
board advertisements must exist, the public might 
as well derive a revenue from them, and if the tax 
be made substantial and graded according to the 
space employed, it may indirectly tend toward dimi- 
nution of the evil itself. Such legislation would be 
analogous in policy and effect to liquor tax laws. 
A statute applying generally to all use of bill- 
boards and with uniform regulation as to gradation 
of tax would doubtless be constitutional. It is im- 
probable, however, that the abuse could be entirely 
suppressed through taxation. Chief Justice Mar- 
shall’s famous dictum (McCullough v. Maryland, 4 
Wheat., U. S. 431), that the power to tax involves 
the power to destroy, has been materially limited in 
its application (Knowlton v. Moore, 178 U. 8. 41, 
60). The present writer shares the doubt expressed 
by the author of the note in Cooley on Taxation 
(3d ed., 14), whether an affirmative exercise of nomi- 
nal taxing power would be justified that has not 
revenue in view, but is only called a tax in order 
that it may be employed as an instrument of de- 
struction.’ ” 

While something may be accomplished through 
taxation, as Mr. Hastings suggests, and while that 
is probably the most promising and feasible method 
of procedure that is open, it is doubtful whether the 
evil of unsightly advertisements could be effectually 
controlled save through authority to be derived from 
a constitutional amendment.—N, Y. Law Journal. 
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Among the Late Decisions. 


The divorce of the parties is held, in Alles v. Lyon 
(Pa.), 10 L. R. A. (N. S.) 463, not to sever an estate 
by the entireties. 


The burden of proof is held, in McAleer v. Good 
(Pa.), 10 L. R. A. (N. S.) 303, to be on defendants, 
in an action for unlawful arrest and false imprison- 
ment, to show that it was by authority of law. 


A conditional vendor of real estate is held, in 
Davis v. Bliss (N. Y.), 10 L. R. A. (N. S.) 458, to 
be bound by an agreement between the vendee and a 
conditional vendor of personal property which is 
attached thereto, that the title shall remain in the 
vendor until the price is paid, where the vendor of 
the realty does not part with value, or lose any 
rights on account of the attachment of the person- 
alty to the premises. 


To warrant imprisonment for debt, under a consti- 
tutional provision that there shall be no imprison- 





ment for debt except in cases of fraud, it is held, in 
Ledford v. Emerson (N. C.), 10 L. R. A. (N. S.) 
362, that fraud must be found by the jury, and a 
judgment entered in conformity therewith. 


That an information of the commission of crime 
for the investigation of a magistrate cannot be made 
on information and belief, unless the facts are stated 
showing the source of the information and the 
grounds of belief, is held in People ex rel: Livings- 
ton v. Wyatt (N. Y.), 10 L. R. A. (N. 8S.) 159. 


Equitable jurisdiction to enforce specific perform- 
ance of a contract not to engage in a certain busi- 
ness is held, in Harris v. Theus (Ala.), 10 L. R. A. 
(N. S.) 204, not to be ousted by the fact that the 
contract fixes a sum as liquidated damages in case 
of breach. 


The right to enjoin brokers from dealing in non- 
transferable railroad tickets which are not issued 
at the time the decree is entered, is sustained in 
Lytle v. Galveston, H. & S. A. R. Co. (Tex.), 10 L. 
R. A. (N. 8S.) 437, so far as the issuance of the 
tickets has been announced and they have been of- 
fered for sale, so that the right to deal in them 
presents a live question. 


A subordinate lodge of a mutual benefit associa- 
tion, which has the power to discipline and expel 
a member for violating the by-laws of the associa- 
tion, possessing knowledge that a member has for- 
feited his benefit certificate by violating the by-laws 
of the association, is held, in Modern Woodmen of 
America v. Breckenridge (Kan.), 10 L. R. A. (N. 
S.) 136, to waive the right of the association to in- 
sist upon the forfeiture by continuing to receive his 
dues, and in all other respects treating him as a 
member until his death. 


A provision in the constitution of an assessment 
insurance company that, in case of deficiency in the 
assessment to meet a death loss, it may be paid from 
the emergency fund, is held, in Crawford v. North- 
western Traveling Men’s Asso. (Ill.), 10 L. R. A. 
(N. S.) 264, to leave it optional with the company 
to make the payment or not. 


A provision contained in a “ lightning clause” at- 
tached as a rider to a fire insurance policy, that the 
policy shall not cover loss or damage by cyclone, tor- 
nado or wind storm, is held, in Russell v. German F. 
Ins. Co. (Minn.), 10 L. R. A. (N. S.)- 326, to be lim- 
ited to the rider, and not to apply to or vary the 
contract as contained in the policy. 


The right of a party to a judgment to impeach or 
set it aside in a collateral proceeding on the ground 
that it was obtained by perjured testimony, is de- 
nied in Bleakley v. Barclay (Kan.), 10 L. R. A. (N. 
S.) 230, 
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A judgment in favor of a defendant in an action 
by a married woman for personal injuries is held, 
in Womach v. St. Joseph (Mo.), 10 L. R. A. (N. S.) 
140, not to be conclusive against plaintiff in an ac- 
tion by her husband to recover for the loss to him 
growing out of her injury. 


But, while false swearing, or perjury, alone, is 
not ground for setting aside or vacating a judgment, 
yet it is held, in Graves v. Graves (Iowa), 10 L. R. 
A. (N. 8S.) 216, that, if accompanied by any fraud 
extrinsic or collateral to the matter involved, suffi- 
cient to justify the conclusion that, but for such 
fraud, the result would have been different, a new 
trial may be granted. 


Perjury as ground for relief against judgment is 
the subject of a note to these cases. 


The right of a tenant to remove from the premises 
manure produced in the usual course of husbandry 
upon the farm during his tenancy, is denied in Brig- 
' ham v. Overstreet (Ga.), 10 L. R. A. (N. S.) 453, 
on the ground that such manure became appurtenant 
to the realty, and is to be considered and treated as 
' a part of the same. 


One to whom a lost check is handed for informa- 
| tion as to the owner, who, after learning the owner’s 
> name, procures, by means of false representations, 


_ the instrument to be left with him, and subsequently 
' appropriates it to his own use, is held, in State v. 
Levine (Conn.), 10 L. R. A. (N. 8.) 286, to be guilty 
) of larceny. 


The power of the House of Delegates, by its inde- 
pendent action, to raise a committee of investigation, 
» with power to sit during the recess of the Legisla- 
' ture, after the close of the session of the Legisla- 
» ture, is denied in Ex parte Caldwell (W. Va.), 10 
L. R. A. (N. 8S.) 172. 


The responsibility of an editor of a newspaper for 
the publication of a libel without his knowledge, at 
> a time when he is absent from the office, is denied in 
Folwell v. Miller (C. C. A., 2d C.), 10 L. R. A. (N. 
8.) 332. 


Since the duty to lay sidewalks arises under the 
police power, and rests upon the life tenant in pos- 
session, it is held, in Meanor v. Goldsmith (Pa.), 
10 L. R. A. (N. S.) 342, that the lien for laying such 
a walk extends only to his interest in the property, 
under a statute providing that a borough may re- 
quire the paving of foot walks by the owner of the 
lots fronting thereon, or cause them to be paved and 
collect the cost from the owner, under the provisions 
of law relating to mechanics’ liens, where, under the 
latter law, the lien for a charge against life tenants 
would extend only to their interest. 





Under a statutory rule that a right of action for a 
negligent injury to a minor accrues to the father if 
he be alive at the time of the injury, a cause of action 
for such an injury is held, in King v. Southern R. 
Co. (Ga.), 8 L. R. A. (N. 8S.) 544, not to survive to 
the mother of the child, although the father was in- 
jured at the same time as the child, and lived only a 
short time thereafter. 


A plea of payment of a less amount than is ac- 
knowledged to be due, which was borrowed for the 
purpose, and a satisfaction and release of all claims 
and demands, is held, in Schlessinger v. Schlessinger 
(Colo.), 8 L. R. A. (N. 8S.) 863, not sufficient as one 
of accord and satisfaction. 


Where a person, upon purchasing goods through a 
known broker, pays him therefor prior to delivery, 
it is held, in Robinson, Norton & Co. v. Corsicana 
Cotton Factory (Ky.), 8 L. R. A. (N. 8S.) 474, that 
the loss falls on him, and not upon the owner, who 
ships the goods to his own order, and draws upon the 
broker for the price, with bills of lading attached, 
the draft remaining unpaid because the broker be- 
comes insolvent. 


be ? 
Failure of a contract for the sale of real estate be- 


ceuse of inability of the purchaser to perform is held, 
in Riggs v. Turnbull (Md.), 8 L. R. A. (N. 8.) 824, 
to deprive the broker, who undertook to procure a 
purchaser, of his right to a commission, although the 
defaulting party had bound himself by: contract to 
complete the purchase, and had paid a portion of the 
contract price. 


A railroad company is held, in McKibbin v. Wis- 
consin C. R. Co. (Minn.), 8 L. R. A. (N. 8S.) 489, not 
to be, as matter of law, liable only as a gratuitous 
bailee of baggage regularly checked and afterwards 
destroyed by fire while in its station house, although 
the passenger did not go on the same train with the 
baggage. 


A street car company which carries a passenger 
beyond his announced destination, in a strange place, 
on a dark night, and refuses to carry him back, but 
compels him to leave the car, is held, in Kentucky & 
I. Bridge & R. Co. v. Buckler (Ky.), 8 L. R. A. (N. 
S.) 555, to take the risk of his injury in attempting 
to follow the directions of the conductor to walk 
back along the track, which course will take him past 
obstructions from which injury may result to him. 


A passenger who went upon the platform of a car 
when his station was called, so as to be ready to 
alight, was held, in Turley v. Atlanta, K. & N. R. 
Co. (Ga.), 8 L. R. A. (N. S.) 695, not to be charge- 
able with negligence, as matter of law, where, when 
the train slowed down but failed to stop, he at- 
tempted to alight to avoid being carried beyond his 
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destination, and was thrown to the ground by a sud- 
den jerk of the train, and injured. 


The right of the State to require the procurement 
of a license by a traveling salesman who solicits 
orders for small quantities of intoxicating liquors, to 
be forwarded for acceptance to another State, where 
delivery is to be made, is sustained in State v. Dela- 
mater (S. D.), 8 L. R. A. (N. 8S.) 774. 


If one employer, by conference with another em- 
ployer, prevents, without excuse or justification, and 
with a malicious motive or purpose, a third person 
from procuring employment with such other em- 
ployer, he is held, in Joyee v. Great Northern R. Co. 
(Minn.), 8 L. R. A. (N. 8.) 756, to be liable for 
damages, under a statute providing that it shall be 
unlawful for any two or more employers to combine 
or confer together for the purpose of preventing any 
person from obtaining employment. 


The statutory exemption from jury duty for ser- 
vices rendered as a fireman is held, in State v. Cant- 
well (N. C.), 8 L. R. A. (N. S.) 498, not to be a 
vested right, but to be subject to repeal at the 
pleasure of the Legislature. A note to this case re- 
views the other authorities on right conferred by 
statutory exemption of firemen from jury or militia 
duty. 


A taxpayer is held, in Durrett v. Davison (Ky.), 
8 L. R. A. (N. 8.) 546, to have no vested right of 
immunity from additional taxation by the fact that, 
in providing for a public improvement, the Legis- 
lature placed one-half the burden on the property 
immediately benefited, and the other on the entire 
county, so as to prevent subsequent legislation plac- 
ing the entire burden on the county. 


The power of the Legislature to provide for the re- 
establishment of lost record titles to real estate 
against unknown claimants, upon process served by 
publication, is sustained in Title & Document Restora- 
tion Co. v. Kerrigan (Cal.), 8 L. R. A. (N. 8.) 682. 


Permitting the chancery court to set aside the ver- 
dict upon an issue directed by it to the law court, in 
a suit to quiet title to real estate, is held, in Brady 
v. Cartaret Realty Co. (N. J. Err. & App.), 8 L. R. 
A. (N. 8.) 866, not to violate the constitutional 
preservation to courts of law and equity of their re- 
spective powers and jurisdiction. 


The provisions of a statute prescribing that one 
accused of crime, in order to procure witnesses for 
his defense at the cost of the county, shall make affi- 
davit of insolvency and set forth the substance of the 
facts sought to be proved by the witnesses, are held, 
in Pittman v. State (Fla.), 8 L. R. A. (N. 8S.) 509, 
not to be in conflict with the Declaration of Rights of 
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the Florida Constitution, providing that one accusej . 
of crime shall have compulsory process for the attend. T f 
ance of witnesses in his favor, and shall not be con. a 
pelled to pay costs, except after conviction on a final 
trial. Publ 
N.Y. 

In an action for damages for fraud which induce( - 
an exchange of property, the measure of damages ii}) yers’ 
held, in George v. Hesse (Tex.), 8 L. R. A. (N. §)}) Hons 
804, not to be the difference between the value of the nn 
property received and what it would have been hai}/ — 
the representations been true, but the difference be|) sane 
tween the value of the property received and that Aull 
parted with. busi 

Joul 

The right of action given by La. act 1884 to, “su 
surviving mother to recover damages for the negli-|) Sing 
gent killing of her minor child is held, in Lynch yj. = 
Knoop (La.), 8 L. R. A. (N. 8S.) 480, to refer only to f 
legitimate children, and not to exist in favor of the} 
mother of an illegitimate child, although the chili 
had been acknowledged by her. 

That no authority to compel a private corporation} 
in which a decedent held stock to produce its books} pol 
and papers is conferred upon a court by a statute suc 
authorizing it to appraise decedent’s estates for the 
fixing of the inheritance tax, and for that purpose to _ 
compel the attendance of witnesses and the taking off) P©' 
their testimony under oath, is declared in State ex} sc! 
rel. Pabst Brew. Co. v. Carpenter (Wis)., 8 L. R. A™ for 
(N. 8S.) 788. H. 

Recovering an uncollectible judgment for the pur | hes 
chase price of property procured by fraud is held, in) wa 
Standard Sewing Mach. Co. v. Owings (N. C.), 8 L.| pre 
R. A. (N. S.) 582, not to be a bar to an action for on 
the fraud. 

Wo 

That secrecy is not required by a constitutional | Nt 
provision that all elections by the people shall be by} an 
ballot, at least so as to exclude the numbering of the q qu 
ballots to correspond with the poll list, is held in Ex i %¢ 
parte Owens (Ala.), 8 L. R. A. (N. 8S.) 888. ; i 

The construction of a dam to furnish water for : sh 





sale, for irrigation purposes, and to generate power} , 
for sale to whoever applies for it, is held, in Spratt v. | 
Helena Power Transmission Co. (Mont.), 8 L. R. Ay 
(N. S.) 567, to be for a public purpose, for which the f 
power of eminent domain may be exercised. 


The jurisdiction of equity to fix, at the suit of a} 
municipality or private consumers, the reasonable 
rate at which a gas company is impliedly bound to 
furnish gas, and to enforce such rate against the com- 
pany in its future contracts, is denied in Madison Vv. 
Madison Gas & E. Co. (Wis.), 8 L. R. A. (N. S) 
529. 
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